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THE DEVOLUTION. OF INDIAN LANDS TO 
NON-CITIZEN RELATIONS BY MARRIAGE. 


We are indebted to Hon D. F. Dickey, of 
Muscogee, Indian Territory, for a copy of 
the important decision of United States Dis- 
trict Judge, C. W. Raymond, in the case of 
Edward Porter v. Eck E. Brook. 

The decision in this case determines the 
question of descent and distribution of lands 
in the Creek nation under the allotments of 
the Dawes commission, and is interesting, in 
that it shows the peculiar conflict existing in 
the Indian Territory between the laws of the 
Indian nations and those of the United States, 
which are supreme, and the laws of Arkan- 
sas, which are also extended over the terri- 
tory to fillin the gap left by the other two 
systems of laws. It is no wonder that a ter- 
ritory which has three sets of laws applying 
to the same transactions, should be a profita- 
ble location for an attorney at law and an 
unfortunate place to become involved in liti- 
gation. 

We shall state the facts in the principal 
case very briefly: Eck E. Brook, the defend- 
ant, who was not a citizen of the Creek 
nation, became the husband of Nina Porter, 
who was a Creék citizen. The wife, Nina, 
died May 29, 1899, intestate, leaving her 
surviving husband, Eck E. Brook, and her 
brother, the plaintiff, Edward Porter, a citi- 
zen of the Creek nation, and her minor child, 
Nina Tookah Brook, as her only heir at law. 
Since her death the commission to the five 
civilized tribes set apart to the heirs of said 
intestate as her allotment or share of the lands 
of the Creek nation, 160 acres in township 
17. The child of Eck E. and Nina Brook, 
above named, died July 1, 1899, intestate, 
when about six months of age, leaving her 
surviving father, Eck E. Brook, and Edward 
Porter, her uncle, but no brothers and sisters. 
After her death the commission to the five 
civilized tribes allotted to the heirs of said 
minor as her share of the lands of the Creek 
nation 160 acres in a township adjoining that 
of her mother. The descent of this tract of 
320 acres was the bone of contention in this 


f cause. The plaintiff, Edward Porter, brings 
suit as brother of the defendant’s wife, claim- 
ing title to the whole of such land as against 
the defendant, the husband of his sister, but 
not a citizen of the Creek nation. 

The act of congress of 1901, giving power 
to the Dawes commission to make allotment 
of the lands of the Creek nation reads as fol- 

‘lows: ‘‘All citizens of the Creek nation who 
were living on the first day of April, eighteen 
hundred and ninety-nine, entitled to be en- 
rolled under section twenty-one of the act of 
congress approved June twenty-eighth, 
eighteen hundred and ninety-eight, entitled 
‘an act for the protection of the people of the © 
Indian territory, and for other purposes,’ 
shall be placed upon the rolls to be made by 
said commission under said act of congress, 
and if any such citizen has died since that 
time, or may hereafter die, before receiving 
his allotment of lands and distributive share 
of all the funds of the tribe, the lands and 
money to which he would be entitled, if liv- 
ing, shall descend to his heirs according to 
the laws of descent and distribution of the 
Creek nation, and be allotted and distributed 
to them accordingly.*’ 

It appears, however, that the only statutes 
in relation to descent and distribution in the 
Creek nation are the following: Sec. 6. If 
any person die without a will, having property 
and children, the property shall be equally 
divided among the children by disinterested 
persons ; and in all cases where there are no 
children, the nearest relation shall inherit the 
property. Sec. 8. The lawful or acknowl- 
edged wife of a deceased husband shall be 
entitled to one-half of the estate, if there are 
no other heirs, and an heir’s part, if there 
should be other heirs, in all cases where 
there is no will. The husband surviving shall 
inherit of a deceased wife in like manner. 

In determining whether the laws of the 
Creek nation furnished a proper and sufficient 
mode of directing the descent of real estate 
under the allotment of the Dawes commission, 
or whether the laws of Arkansas were appli- 
cable in the absence of any rule of descent 
existing in the laws of the Creek nation, the 
court was confronted with a very difficult and 
important question. The court said: ‘*There 
are in round numbers 3,000,000 acres of land 
in the Creek nation, and at this time at least 
twenty per cent of these lands, or a half 
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million acres, worth from twelve to fifteen 
million dollars, are affected by a decision de- 
claring what is the law of descent and dis- 
tribution in this nation. This is a very im- 
portant question in the Creek nation, and 
this is the first time the question has been 
presented for decision. Of all the peculiar 
and complicated questions presented to the 
busy lawyer in the Creek nation, owing to 
the fact that our laws are made up of the 
statutes of the Creek nation; the statutes 
from Arkansas extended over and put in 
force by act of congress ; the treaties between 
the United States and the Indians; the rules 
and regulations of the executive department 
of the government and the statutes at large of 
the national congress, this one seems to have 
given rise to the most discussion.’’ 

It was contended that the act of congress 
above quoted was not effective, in so far as it 
undertook to put in force any law of descent 
and distribution of the Creek nation, because 
the Creeks had no power to enact any law of 
descent or distribution. To this the court 
replied: ‘‘This contended that the act of 
congress above quoted is not effective here, 
in so far as it undertook to put in force any 
law of descent and distribution of the Creek 
nation, because the Creeks had no power to 
enact any law of descent or distribution. 
This position cannot be sustained, in view of 
the decisions of the highest courts of the 
union. The Creek nation has long been rec- 
ognized by the United States as a ‘domestic 
dependent nation’ (Cherokee Nation v. 
Georgia. 5 Pet. 1); as a state in a certain 
sense, although not a foreign state or a state 
of the union (Holden v. Joy, 17 Wall. 211;), 
as a distinct community, with boundaries 
accurately described (Worcester v. Georgia, 
6 Pet. 515;), and as a domestic territory 
(Mackey v. Coxe, 18 How. 100). The right 
of local self-government has been accorded to 
the Creek Nation from the earliest times. 
The laws and customs of the nation adopted 
for the government and protection of the 
members thereof by birth or adoption have 
never been interfered with by the United 
States. Rights acquired under these laws 
and customs have been respected and en- 
forced. In Mackey v. Coxe, supra, the su- 
preme court said there was no reason why 
the laws and proceedings of the Cherokee ter- 
ritory, so far as relates to rights claimed 





under them, should not be placed upon the 


same footing as other territories. 

It was also contended that there is no law 
of descent in the Creek nation ; that prior to 
the allotment of these lands the citizen owned 
no real estate; that under the patent of the 
United States to the Creek nation in 1852 the 
fee to ull of the land in the whole nation 
was in the Creek nation, and not in the indi- 
vidual citizen ; that there having been no real 
estate in the nation belonging to the citizen, 
the Creek statutes were simply statutes of 
distribution ; that such as can be found were 
passed in 1867, when the individual citizen 
had nothing but personal property, and hence 
the statute must be construed with reference 
to the property the citizen possessed, and that 
to say that the Creek nation had passed laws 
with reference to the succession to the owner- 
ship of real estate, when no citizen in the Creek 
nation was the owner of any real estate in the 
Creek nation at the time, would be an ab- 
surdity. Tothis the court replied: ‘‘It is 
true a statute of descent pertains to the devo- 
lution of real estate, and a statute of distribu- 
tion looks to the division of personal property 
only. It seems, however, that in advancing 
this argument counsel overlooked the wording 
of the Act of March 1, 1901. It provides 
that the allotment shall descend to his heirs 
according to the laws of descent and distribu- 
tion of the Creek nation. Conceding for the 
moment that there was technically no statute of 
descent in the Creek nation pfior to the time 
of the passage of Act of March 1,1901 ; that the 
acts of the Creek national council pertained 
wholly to the disposition of personal property, 
the question arises, did not congress by the 
Act of March 1, 1901, make these acts of the 
Creek national council, heretofore dealing 
with the distributtion of personal estate, stat- 
utes both of descent and distribution. In 
other words, has not eongress said: And if 
any such citizen has died since that time or 
may hereafter die before receiving his allot- 
ment of lands and distributive share of all the 
funds of the tribe, the lands and money to 
which he would be entitled, if living, shall 
descend to his heirs, according to the laws of 
descent and distribution of the Creek nation; 
and thereby made what was a statute of dis- 
tribution a statute of descent and distribution.”’ 

It was further contended, however, that a 
non-citizen could not inherit under the stat- 
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utes of the Creek nation, and citation was 
made to section 1, p. 60, Acts of Creek 
nation, published in 1880, as follows: ‘‘All 
non-citizens, not previously adopted, and 
being married to citizens of this nation, or 
having children entitled to citizenship, shall 
have a right to live in this nation and enjoy 
all the privileges enjoyed by other citizens, 
except participation in the annuities and final 
participation in the lands.’’ To this conten- 
tion the court answered: .‘‘Does this statute 
in clear terms say that a non-citizen cannot 
inherit from his Creek son or daughter who 
dies intestate, without wife orissue? It is 
provided that he shall not participate in the 
annuities and final participation in the lands. 
Clearly this pertains to the final division of 
the lands among the citizen of the nation. In 
other words that he shall not be counted in 
making up the great fraction which shall ex- 
press what share of the soil shall belong to 
each citizen, that is, he shall not receive an 
allotment. If it is held that a non-citizen 
father may inherit from his son who dies in- 
testate, leaving no wife or children, this is 
not permitting him to participate in the final 
division of the lands. He receives nothing 
from the Creek nation. He is not counted 
in making up the fraction which shall express 
what share of the soil shall belong to each 
citizen. He becomes owner of a portion of 
the child’s estate because of his kinship to 
the child, the same coming to him not from 
the Creek nation but from the child, to whom 
the Creek nation had granted it, and this 
share to him in no wise diminishes the pro- 
portionate share of the Creek citizen in the 
final division of the lands.”’ 

In giving judgment in this case in favor 
of the defendant the court said: ‘‘I am of 
opinion these two sections of the Creek stat- 
ute must be considered in determining what 
is the law of descent and distribution here, 
and force and effect must be given to them, 
and that the non-citizen father or mother may 
in a proper case inherit from a deceased child 
dying intestate, leaving no wife or husband 
or children surviving. Here Mrs. Brook left 
her surviving a child. It inherited one-half 
of the 160 acres allotted as the share of Mrs. 
Brook, and the surviving husband one-half. 
The child died intestate, leaving no husband 
or issue, but left it surviving the father, who 
took the whole estate of his child as its nearest 
relation. 





The decision in this case is very far- 
reaching, and will affect property interests 
valued at many millions of dollars, as the 
court itself intimates. That this decision, 
however, is not in full accord with the views 
of the country at large as given expression 
in the national assembly, is fully evidenced 
by the terms of the act of June 30, 1902, as 
follows: ‘‘The provisions of the act of Con- 
gress approved March 1, 1901 (31 Stat. L, 
851), in so far as they provide for descent 
and distribution according to the laws of the 
Creek nation, are hereby repealed, and the 
descent and distribution of land and money 
provided for by said act shall be in accord- 
ance with chapter 49 of Mansfield’s Digest of 
the Statutes of Arkansas now in force in the 
Indian Territory; provided, that only citi- 
zens of the Creek nation, male and female, 
and their Creek descendants, shall inherit 
lands of the Creek nation; and provided fur- 
ther, that if there be no person of Creek 
citizenship to take the descent and distribu- 
tion of said estate, then the inheritance shall 
go to non-citizen heirs in the order named in 
said chapter 49.’’ 

The act of 1902 above quoted could not 
have any effect on the rights of the parties to 
the principal case, because the rights of those 
parties had already vested, and the court so 
held. It is unfortunate that Congress did 
not think of meeting this contingency in the 
act providing for the allotment. Its subse- 
quent provision in the act of 1902 is very 
much like locking the stable door after the 
horse has been stolen. Whatever, however, 
may be the sentiment of the people of Indian 
Territory on this decision, the people of the 
rest of the country cannot but look upon it 


* as another unfortunate injustice to our wards, 


the Indians, to whom we owe every obliga- 
tion of trust, and which obligation we cannot 
be said to have met with any great honor to 
ourselves. 








NOTES OF IMPORTANT DECISIONS. 


LANDLORD—LIABILITY FOR INJURY THROUGH 
Non-ReEpair.—The decision of the court of ap- 
peal (Collins, M. R., and Romer, L J., Mathew, 
L. J., dissenting) in Cavalier v. Pope, ante, p. 712, 
is an important addition to the authorities on the 
liability of a landlord for injury to third persons 
due to the want of repair of premises in the occu- 
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pation of atenant. The rule on the subject was 
laid down by Denman and Lopes, JJ., in Nelson 
v. Liverpool Brewery Co., 2 C. P. D. 311, as fol- 
lows: ‘*Wethink there are only two ways in 
which landlords or owners can be made liable in 
the case of an injury to a stranger by the defect- 
ive repair of premises let to a tenant, the occu- 
pier and the occupier alone being prima facie 
liable: First, in the case of a contract by the 
landlord to do repairs, where the tenant can sue 
him for not repairing; secondly, in the case of a 
misfeasance by the landlord, as, for instance, 
where he lets premises in a ruinous condition. 
In either of these cases we think an action would 
lie against the owner.’’ And it was held in the 
same case that the contract by the landlord to 
repair must be an actual contract. It is not suffi- 
cient that the landlord is in the habit of doing 
external repairs. There is a practice among 
landlords in certain cases to repair for their own 
interest, but there is not such ‘‘a uniform, certain, 
and well-established usage’? as can be incor- 
porated in a tenancy, agreement, though prob- 
ably it would be different as to a weekly tenancy. 
Broggi v. Robins, 15 T. L. R. 224. But the mere 
fact that the landlord has undertaken the duty of 
repairing is not sufficient to impose upon him 
liability for injury to third persons. It is further 
necessary that he should have notice of the defect 
in repair which has caused the injury. It was so 
held in Broggi v. Robins, supra, and the rule was 
repeated recently in Tredway v. Mechin, 53 
W. R. 136. ‘The tenant,’ said Collins, M. R., 
“is the occupyer, and the tenant is the person 
who has the means of knowing, and is the person 
most interested in knowing. what the condition 
of the premises is; and therefore it has been held 
that a naked undertaking on the part of the land- 
lord to keep the premises in repair is not broken 
if they are out of repair, unless the tenant has 
given him notice of the fact.’’ It follows that, 
till he has had such notice, he is not in default, 
and 1s not liable for injuries happening to third 
parties. 

The American decisions are to the effect, 
generally, the landlord is not liable to third per- 
sons through defects in demised premises or re- 
pairs thereof. Schmalbach vy. Shinkle, ete., 97 
Fed. Rep. 483; Gridley v. Bloomington, 68 Ill. 
47; Borman v. Sandgren, 37 Ill. App. 160; Bar- 
man y. Spencer (Ind.), 49 N. E. Rep. 93; Monroe 
v. Carlisle (Mass.), 57 N. E. Rep. 332; Custor v. 
Newhouse, 4 E. D. Smith (N. Y.), 20; Blood v. 
Spaulding, 57 Vt. 422. And when the landlord is 
guilty of maintaining no nuisance, or of a willful 
wrong, fraud, or culpable negligence, he incurs 
no liability for any injury suffered by any person 
occupying or going upon the premises during the 
time of the demise at the invitation or license of 
the tenant, such as members of the family, em- 
ployees, guests or customers of the tenant. But 
the rule is different where at the time of the 
letting, the premises were ina dangerous condi- 
tion. Nugent v. Boston Ry. Co., 80 Me. 62,6 





Am. St. Rep. 161; Samuelson vy. Cleveland Iron, 
ete., Co., 49 Mich. 164, 43 Am. Rep. 456; Carson 
v. Godley, 26 Pa. St. 111, 67 Am. Dec. 404; 
Godley v. Hagerty, 20 Pa. St. 387, 59 Am. Dee. 
731. And this rule is particularly true where the 
premises were rented for public entertainment. 
Fox v. Buffalo Park, 21 N. Y. App. Div. 321; 
Camp v. Wood, 76 N. Y. 92,32 Am. Rep. 282; 
Francis v. Cockrell, L. R. 5 Q. B. D. 501; Texas, 
ete., v. Fleming, 18 Tex. Civ. App., 18 Am. 
Eng. Ency. of Law, 239. 





BANKRUPTCY—WHEN PARTNERSHIP AND IN- 
DIVIDUAL ASSETS MORE THAN DEBTS PETITION 
DISMISSED.—In a recent decision in the United 
States Court of the Eastern District of Missouri 
the court held, in the case of Jnre Perley & Hays, 
138 Fed. Rep. 927, that a partnership is not in- 
solvent, within the meaning of the Bankruptcy 
Act of 1898, where the property of the partner- 
ship. together with that of the individual mem- 
bers, exceeds in value the indebtedness of the 
firm and members. The court said in part: 

“The question arises as to whether or not the 
properties of individual members of a firm are to 
be taken into consideration when the issue of in- 
solvency is raised of the partnership of which 
they are members. It is, I think, settled that a 
partnership, under the existing bankrupt law, is 
a distinct legal entity, which may be adjudicated 
a bankrupt by voluntary or involuntary proceed- 
ings, irrespective of any adjudication of the in- 
dividual partners as bankrupts. At all events, it 
has been held by the Circuit Court of Appeals 
for the Second Circuit in Re Meyer, 98 Fed. 
Rep. 997,39 C. C. A. 368. That case seems to 
indicate that,in order to puta firm into bank- 
ruptcy, the act of bankruptcy complained of must 
have been committed by the firm. In this case, 
however, if that were the only question involved, 
I should hold that the sale of the remnant of 
goods, after the fire, and within the four months, 
and the refusal to pay the petitioning creditor, 
and the concealment of the money, were of them- 
selves intended to hinder, delay, and defraud the 
creditor. But if I should so hold, the real ques- 
tion in this case still remains. It is whether or 
not the bankrupts were insolvent, within the 
meaning of the present bankrupt Jaw, or, to state 
it in another way, whether or not the individual 
properties of the partners are to be considered in 
determining the question of insolvency. It has 
been held in a number of cas: s that the individual 
properties must be considered, and I find-no case 
to the contrary. Vaccaro yv. Security Bank of 
Memphis, 103 Fed. Rep. 436, 43 C. C. A. 279. 
This ease, while not binding on this court, was 
decided by the Court of Appeals of the Sixth 
Circuit. The same doctrine is distinctly held in 
the case of Davis v. Stevens, by Judge Carland, 
of this circuit, in 104 Fed. Rep. 235-242. In both 
these cases the question was carefully considered, 
and those cases have the approval of this court. 
The court therefore finds the issues in favor of 
the defendants, and the petition in bankruptcy 
will be dismissed.”’ 
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EXIT OF THE DOCTRINE OF SITUS. 





A decision rendered by the Supreme Court 
of the United States on the 8th day of last 
May seems to mark the elimination of the 
doctrine of situs as a jurisdictional question 
in garnishment and attachment proceedings 
in the United States. Justices Harlan and 
Day dissented, and yet there is little danger 
that the question will again be opened; and 
in view of the conclusion reached, all lovers 
of plain, simple justice will rejoice that at last 
that disturber of peace and worker of iniquity 
in the commercial world has been deprived of 
its power to make the honest debtor pay twice 
while aiding the dishonest one to escape mak- 
ing any payment at all. Especially will the 
writers on the subject who have seen and la- 
mented the evils of the doctrine rejoice in this 
happy conclusion of the whole matter. From 
this point of vantage it is interesting to re- 
view the rise and progress of this doctrine, 
and to contemplate the position in which we 
now find ourselves. The idea that a debt, a 
mere obligation to pay, is a thing fixed in 
space, capable of being seised and held in 
pawn with a certain and ascertainable location, 
may not be a modern invention; but it never 
received any judicial sanction except in the 
United States, so far as we are able to ascer- 
tain. The notion would seem to be a harm- 
less one in itself; and most men would say it 
is a matter of no importance how it might be 
determined, any more than the question as to 
how many angels could stand on the point of 
a pin. The difficulty appears when the un- 
fortunate debtor is summoned in two courts 
at the same time or successively to answer 
for the same debt, and each court refuses to 
recognize the proceedings in the other as any 
defense, and each compels him to pay to it in 
full, on the ground that the debt is there and 
not in the other court. 

A number of questions entirely apart from 
the one as to whether a debt is a thing that 
can be located in space, in other words has a 
situs, have been involved in the judicial and 
extrajudicial discussions of this question ; and 
it is more than probable that the doctrine had 
its inception in some of these. A few may 
be mentioned, and the most prominent one is 
this: Is it just toa stranger found transiently 
here and guilty of no wrong, to compel him 
to stay on expense and defend a lawsuit to 





help some other stranger, or even resident, to 
collect a bad bill? Clearly this is a question of 
right and not of power. Yetit is believed the 
doctrine sprung from this situation. Again, 
what is a sufficient personal service on a for- 
eign corporation to justify a personal judg- 
ment against it as garnishee? This is very 
often bound up with the discussions as tc situs. 
One of the oldest doctrines of the English 
law was that the case must be tried by a jury 
of the vicinage; and in its beginning this 
principle was induced by the old jury system, 
by which the jury was composed of the wit- 
nesses of the fact, and based their finding on 
their own knowledge rather than on testimony 
given before them. Under such a system a 
debt would have to be sued where it was in- 
curred or created. But when the jury came 
to pass on testimony rather than give judg- 
ment on their own knowledge, this objection 
was soon obviated by alleging a fictitious 
venue, a subterfuge which the courts sanc- 
tioned, in so much that they would not permit 
issue to be taken on the allegation.! An- 
other objection sometimes raised with ques- 
tions of situs is that the courts are supported 
by taxes on the locality, and that it is unjust 
to the people of the place to increase the 
expense hy entertaining litigation between 
persons all of whom are foreigners and non- 
residents casually meeting there. 

The doctrine that a debt has a locality for 
the purpose of garnishment finds negative 
support in the decision in Andrews v. Clerke 
(1689),? cited by Mr. Waples in his mono- 
graph on ‘‘Debtor and Creditor—Situs of 
Debt,’’ and afterwards quoted in full in C., 
R. I. & P. Ry. Co. v. Sturm (1898),* in 
which the garnishee pleaded to the jurisdiction 
that the debt for which he was summoned 
arose outside of the jurisdiction of the court; 
and the. court, holding the plea bad, said: 
‘*Tt was always the custom in London to at- 
tach debts upon bills of exchange and gold- 
smiths’ notes, etc., if the goldsmith who gave 
the note on the person to whom the bill is 
directed liveth within the city, without any 
respect had to the place where the debt was 
contracted ,’’ which might seem to indicate that 


1 Parker v.Crook, 10 Modern, 255; Mostyn v. Fabri- 
gas, 1 Cowper, 161, 1 Smith’s Leading Cases, *340. 

21 Carthew, 25, 1Shower, 10. The decision was by 
Holt, C.J. 

3174 U.S. 710,19 Sup. Ct. Rep. 797, Rood’s Attach. 
Gar., ete., 71. . 
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the residence of the garnishee is important. 
But while rummaging the old lumber pile for 
another purpose, I discovered a still older 
decision, proving that the residence of the 
garnishee was not deemed important. In 
Mollam v. Hern (1668), the garnishee ob- 
jected that the court had no jurisdiction of 
the debt because he resided out of the city. 
But the court said: ‘*The debt follows the 
person, and it is therefore called a foreign 
attachment, because let the debt arise where 
it will, it is attachable if the debtor cometh, 
or the money be brought into London.’’® 

As the notion found no support in the En- 
glish courts, we must look for the origin of 
the doctrine in the American decisions. A 
case often cited in these discussions, and be- 
lieved to be one of the first, if not, indeed, 
the very first in which any color of this doc- 
trine is found, is the case of Tingley v. Bate- 
man (1813),° in which all parties were resi- 
dents of Rhode Island, trustee process 
(garnishment) was sued in Massachusetts, 
the officer returned that he could not find the 
principal defendant, and the court dismissed 
the action, saying: ‘‘The summoning of a 
trustee is like a process in rem. A chose in 
action is thereby arrested, and made to an- 
swer the debt of the principal. The person 
entitled by the contract or duty of the sup- 
posed trustee, is thus summoned by the arrest 
of this species of the effects. These are, 
however, to be considered for this purpose as 
local, and as remaining at the residence of 
the debtor or person intrusted for the princi- 
pal; and his rights in this respect are not to 
be considered as following the person of the 
debtor to any place where he may be 
transiently found, to be there taken at the 
will of a third person, within a jurisdiction 
where neither the original creditor nor debtor 


4 2 Kibble, 320. 

5 See also Harrington v. Macmorris, 1 Marshall, 333, 
5 Taunton, 228, and note to Tarbill’s Case, 1 Wm. 
Saunders, 67. Frumpton v. Pettis(in C. P. 1680), 3 Lev. 
23, sometimes cited to the contrary, is not in point, 
and though clearly wrong, it merely holds that if the 
debt sued for by the principal creditor was contracted 
and payable out of London, the payment under the 
garnishment was no defense for the garnishee to the 
action by his own creditor. In Huxham v. Smith 
(1809), 2 Camp. 19, cited by Mr. Saunders, ubi supra, 
to show that the garnishee must be resident and the 
money payable in London, such an objection was 
made by counsel, but the payment under the garnish- 
ment was held a good defense. 

6 10 Mass, 343. 





resides. * * * Inthe case at bar, the 
principal has not been made a party by any 
legalsummons. * * * As this defect of 
service appears in the proceedings, the court 
dismissed the action ex offcio.’’’ In later 
cases this decision was followed though the 
defendant, a nonresident, appears to have 
been served with process within the state. ® 


7 Followed where the defendant was served by 
leaving an attested copy of the writ at his last place 
of abode, and by order of the trial court notice was 
personally served on the defendant in another state. 
Nye v. Liscombe, 21 Pick. (Mass.) 263; Sawyer v. 
Thompson, 24 N. H. 510; Jones v. Comings, 6 N. H. 
497. Also,when the facts were the same except that the 
plaintiff resided in Rhode Island and the garnishee 
and defendant in New York. Green vy. Farmers and 
Citizens Bank, 25 Conn. 452. Also, when the plaintiff 
is not stated to have been a nonresident, though the 
defendant and garnishee were, and the other facts 
were the same. Lovejoy vy. Albee, 33 Me. 414, 54 Am. 
Dec. 630; Central Trust Co. of New York v. Chatta- 
nooga R. & C. R. Co., 68 Fed. Rep. 6853 Pennsylvania 
R. Co. v. Rogers, 52 W. Va. 450, 44S. E. Rep. 300, 62 
L. R. A. 178. 

8 Smith v. Eaton, 36 Me. 298, 58 Am. Dec. 746. In a 
suit by the judgment creditor againt the garnishee on 
the garnishment judgment, the court said: *“*The po- 
sition taken by the defendant is, that the court has 
no jurisdiction over the property of the principal de- 
fendant in the hands of the supposed trustee, though 
the process is properly served on both the principal 
defendant and the trustee, because the court, in pro- 
ceedings of this kind, must have jurisdiction over the 
property alleged to be in the bands of the trustee as 
wellas over the person of the trustee. * * * The 
question here is, whether a person who has in his 
hands personal property of a debtor for which he 
might rightfully be charged as trustee in the courts of 
his domicile, can be charged as trustee of the same 
propery in the courts of any other jurisdiction in 
which he and the debtor may be found, and duly 
served with process. The general principle is very 
clear that debitum et contractus sunt nullius loci,— 
debts and obligations are not local. They are incident to 
and accompany the person wherever he may be found, 
so that, as the general rule, a debtor, or contractor, or 
party answerable for personal property, is chargeable 
inany place where he is served with process. It is 
contended that the case of the trustee process is an 
exception to this rule; that it is not enough that a 
party is regularly served with process of the court 
within the jurisdiction where he is at the time. He 
cannot be charged as a trustee except in the jurisdic- 
tion where he resides. * * * In general, mere 
choses in action are to be considered, with respect 
toa suit of this kind, as local, and not as following 
the person of the trustee toany place where he may be 
transiently found. This decision is placed on the 
ground that the courts have jurisdiction in trustee 
suits where the trustee is resident in another state, 
and that under proper circumstances the trustee may 
becharged, though it appears that all the parties 
are resident out of the state. * * * If on 
disclosure it appears that the trustee had not, at the 
time of the service of the process, any property of the 
principal defendant in this state, and was not holden 
upon any debt or contract to be paid or discharged in 
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It will be observed that in these cases the 
question has been raised in the garnishment 
proceedings, not collaterally, but on these 
decisions as authority, individuals garnished 
and compelled to pay ina state where they 
did not reside,*® and corporations paying under 
garnishments in any state other than the one 
of their incorporation,'® or pleading prior 
subsisting garnishments or garnishment judg- 
ments against them in any other state,'! have 
been compelled to pay again at the suit of 


their own creditor in disregard of such 


garnishment, on the ground that the garnish- 
ment was void for want of jurisdiction of the 
res. 

It will be observed that in most of the cases 
thus far considered, the residence of the garni- 
shee’s creditor is not stated as a fact of much 
importance, and in many of them is not stated 
at all; but in another line of cases these have 
been cited as authority for a very different 
doctrine, that the residence of the creditor or 
the place of payment is the important fact, 
and the residence of the garnishee of no, or 
only incidental, consequence. In these cases 
corporations incorporated in other states, and 
there jheld under pending garnishments, or 
that have been compelled to pay under them, 
have been compelled to pay at the suit of 
their creditor in the state of his residence, in 
disregard of such garnishment, on the ground 
that the garnishment was void for want of 
jurisdiction of the res, which was held to be 
at the place of payment or at the residence of 


this state, he will not be charged; not for want of 
jurisdiction of the case and person and subject-mat- 
ter, but because the courts here hold that in such case 
the trustee is not chargeable, since theirjudgment 
will not affect the title to property out of the state and 
consequently the trustee could not be protected by it. 
Here there was no disclosure. The trustee was duly 
summoned, and had opportunity to show his case, but 
did not. He thereby admitted the charge of the 
writ, and.was justly charged on his default. Ifhehad 
nothing iu his hands it would be no ground for relief 
from such judgment. It would not be astronger case 
that he had property for which he eught not to be 
charged, and did not show it.’”? Lawrence v. Smith, 
45 N. H. 533,86 Am. Dec. 183, 

9 Ward v. Boyce, 152 N. Y. 191, 46 N. E. Rep. 180, 36 
L. R. A. 549; Balk v. Harris, 124 N. Car. 467, 32 S. E. 
Kep. 799, 45 L. R. A. 257, 70 Am. St. Rep. 606. 

1 Allen vy. United Cigar Stores Co., 80 N. Y. Supp, 
401, 39 Misc. Rep. 500. 

11 Douglass vy. Phenix Ins. Co., 188 N. Y. 209, 
33 N. E. Rep. 938, 20 L. R. A. 118, 34 Am. St. Rep. 
448; Strause v. tna Ins. Co., 126 N. Car. 223, 35 S. E. 
Rep. 481, 48 L. R. A. 452; Renier v. Hurlbut, 81 Wis. 
24,50 N. W. Rep. 783, 14 L. R. A. 562, 29 Am. St. Rep. 
850. 





the creditor.!? On the other hand quite as 
many courts, if not more, have insisted from 
the first, that the debtor may be charged as 
garnishee wherever service can be and 
is made on him, regardless of the place of 
residence of either himself or his creditor, or 
the place of payment or contract. One of 
the cases often cited as a leading case of this 
class is Embree v. Hanna (1809),1* de- 


12 Louisville & N. R. Co. v. Nash, 118 Ala. 477, 23 So. 
Rep. 825,41 L. R. A. 331, 72 Am. St. Rep. 181, ineor- 
porated in both states; Chicago, R. I. & P. Ry. Co. v. 
Sturm, 58 Kan. 818 58 Pac. Rep. 1100, affirming same 
case in 5 Kan. App. 427, 49 Pac. Rep. 337, and follow- 
ing Missouri P. Ry. Co. v. Sharitt, 43 Kan. 375, 23 
Pac. Rep. 430, 8 L. R. A. 385, 19 Am. St. Rep. 143; 
Illinois Cent. Ry. Co. v. Smith, 70 Miss. 344,19 L. R. 
A. 577, 35 Am. St. Rep. 651, 12 So. Rep. 461, followed 
in Bucy v. KansasCity M. & B. Ry. Co. (Miss. St. 
Ct. Rep., April, 1896, not officially reported), 22 So. 
Rep. 296; American Central Ins. Co. v. Hettler, 37 
Neb. 849, 56 N. W. Rep. 111, 40 Am. St. Rep. 522, in 
which the point was also declared that the judgment 
in the other state was void because the debt was not 
payable there; Osgood v. Maguire, 61 N. Y. 524; Con- 
tinental Ins. Co. v. Chase (Dec. 7, 1895, not officially 
reported, Tex. Civ. App.), 38 S. W. Rep. 711. 
In holding a payment under garnishment in an- 
other state no defense the Supreme Court of Alabama 
says: ‘It appears from the admission of counsel that 
defendant is a corporation incorporated under tae 
laws of Alabama but running and operating its rail- 
road from Chattanooga, Tenn., through Alabama, to 
Meridian, Miss., and that the claim of the plaintiff is 
for work done for the company in Alabama; he being 
at the time, and still, a resiCent of this state. The 
power of a state to submit foreign corporations 
to the same liabilities and duties imposed on like cor- 
porations of the state, including liability to be sued 
and served with process in the same manner, is not 
questioned. In Banking Co. v. Carr, 76 Ala. 388. it is 
said: ‘Itis well settled, however, that no action in 
personam can be maintained against a foreign corpor- 
ation unless the contract sued on was made, or thein- 
jury complained of was suffered in the state in which 
the action was brought.’ Garnishment is a species 
of proceedings in rem, in the nature of a sequestration 
of the debtor’s effects. Unless the property is within 
the jurisdiction ofthe court issuing the garnishment 
so that it may be seized, jurisdiction, neither of the 
res nor the person, can be acquired. * * * ‘The 
ease of Railroad Co. v. Kennedy, 838 Ala. 462, 3 So. 
Rep. 852, does not conflict with this view. In that 
case the garnished corporation, being incorporated in 
Tennessee, was domiciled in that state, and was as 
much within its jurisdiction for the purpose of being 
sued as a natural person, a resident of the state. The 
liability of the garnishee was not varied by the fact 
that the corporation operated its railroad in Ala- 
bama also, and that the debt was contracted 
in this state.’ Alabama G. S. R. Co. vy. 
Chumboy, 92 Ala. 317, 9 So. Rep. 286. 

135 Johns. 101. Chancellor Kent (then Chief 
Justice), who wrote the opinion in this case said: 
“Nothing can be more clearly just, than that 
a person who has been compelled, by a com- 
petent jurisdiction, to pay a debt once, should 
not be compelled to pay it over again. It has 
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vided by the New York Supreme Court, 
per Kent, C. J. Hanna, resident in Balti- 
more, Md., was arrested in New York 
at the suit of Embree, resident in 
New York, and pleaded in abatement that 
he had been summoned as garnishee of 
Embree in a suit still pending against him in 
Baltimore, and this was held to be a good 
defense to the action. Itis true that in this 
case the garnishee resided in the place where 
he was summoned, but this point has not been 


considered important in all the subsequent 


cases, and there are a great many in which 
the same doctrine has been declared. 

With the courts thus clashing against each 
other, and making the tormented garnishee 
pay at both ends, the conflict became vexed, 
sometimes acrimonious, and unfortunately 


frequent. Business men, and especially cor- 


accordingly, been a settled and acknowledged prin- 
ciple, in the English courts, that where a debt 
has been recovered of the debtor under this process 
of foreign attachment, in any English Colony, or in 
these United States, the recovery is a protection, in 
England, to the garnishee against his original credi- 
tor, and he may pleaditinbar. * * * Thecreditor 
ought not to lose his debt when he has had no oppor- 
tunity to defend himself, and the debtor ought not to 
pay a second time a debt which he has been obliged 
to pay once, under the process of a competent court; 
but the case of the creditor would not be so hopeless 
as that of the debtor, for he might probably resort to 
the person who sued out the attachment, and call 
upon him to make good his demand, or to refund the 
money, which the law might well presume he had re- 
ceived for the use of the creditor of the garnishee. 
This was the principle of the decision in Philips v. 
Hunter, 2 H. Bl. 402. Admitting the cases to stand 
equal in equity (and the claim of the debtor to pro- 
tection who has been obliged to pay once, must be ad- 
mitted to be et least equal in equity), the interest of 
the defendant ought to be preferred. If then the de- 
fendant would have been protected under a recovery 
had by virtue of the attachment, and could have 
pleaded such recovery in bar, the same principle 
would support a plea in abatement of an attachment 
pending, and commenced prior to the present suit. 
The attachment of the debt in the hands of the de- 
fendant, fixed it there, in favor of the attaching cred- 
itors; the defendant could not afterwards lawfully 
pay it over to the plaintiff. The attaching creditors 
acquired a lien upon the debt, binding upon the de- 
fendant; and which the courts of all other govern- 
ments, if they recognized such proceedings at all, 
cannot fail to regard. * * * If we were to disallow 
a plea in abatement of the pending attachment, the 
defendant would be left without protection and le 
obliged to pay the money twice; for we may reason- 
ably presume that if the priority of the attachment in 
Maryland be ascertained, the courts in’ that state 
would not suffer that proceeding to be defeated, by 
the subsequent act of the defendant going abroad, and 
subjecting himself to a suit and recovery here.” 
Embree vy. Hanna, 5 Johns. 101. 


’ 





porations engaged in interstate commerce, 
on whom the burden fell most heavily, began 
looking anxiously for some escape. During 
this period many decisions were recorded 
containing extended and very learned dis- 
cussions of the whole subject. Pre-eminent 
amongst these may be mentioned National Fire 
Ins.Co. v.Chambers,!* and Missouri Pace. Ry. 
Co. v. Sharitt.!° The first relief came in 
1898, on the publication of the decision of the 
Supreme Court of the United States in the 
case of Chicago, R. I. & P. Ry. Co. v. 
Sturm.!® That court reversed the decision of 
the Supreme Court of Kansas, in whicha 
man working and living in Kansas, where he 
was hired and usually paid, and where as 
a householder or head of a family he was en- 
titled to exemption of his wages from garnish- 
ment, was given judgment for the amount 
due him, although the garnishee defended on 
the ground that it had been summoned and 
judgment rendered against it as his garnishee 
in a court of lowa, where it was incorporated. 
This case established that if a natural person 
or corporation is made garnishee in the state 
of his or its domicile, the provision of the 
United States constitution requiring that full 
faith and credit sall be given in each state to 
the public acts, records, and judicial pro- 
ceedings of every other state, requires that 
such garnishment shall be recognized as a 
defense in every other state, to any action 
against the garnishee by his creditor, regard- 
less of where such creditor resides, where the 
contract was made, where the money was 
payable or earned, or whether it was or was 
not exempt from garnishment, etc., by the law 
of the creditor’s domicile or elsewhere. At 
first, many hailed this decision as the solu- 
tion of the whole difficulty ; but very soon it 
was discovered that the end was not yet. 
Immediately cases arose in which the garni- 
shee was a corporation of some state or 
sovereignty other than that in which it was 
made a garnishee ; and it was argued and held 
that the decision in the Sturm case extended 
only to cases in whieh the garnishee was in- 


4 53 N. J. Eq. 468, 82 Atl. Rep. 663; Dwyer’s Cases 
on International Law. 

1543 Kan. 375, 28 Pac. Rep. 430, 8 L. R. A. 385, 19 
Am. St. Rep. 143, in which the court was divided and 
three judges filed opinions. 

16174 U.S. 710, 43 L. Ed. 1144, 19 Sup. Ct. Rep. 797; 
Rood’s Attach. Gar. ete. 71. ; 
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corporated in the state where garnished,'’ or 
if the garnishee was a natural person only to 
garnishments in the state where he resided, 
and, therefore, that garnishment elsewhere 
was without jurisdiction, and no defense to a 
subsequent suit by the garnishee’s own credi- 
tor.18 Nowthis contention has been settled. 
It has just been held in a case in the Supreme 
Court of the United States that the decision 
in the Sturm ease is not to be given the limited 
construction contended for. In Harris v. 
Balk,!® coming from the Supreme Court of 
North Carolina, both parties resided in that 
state and Balk sued Harris for money loaned 
on verbal promise to pay. Harris pleaded in 
defense that just a few days before the suit 
was begun, while Harris was temporarily in 
Baltimore, Md., he was summoned as garni- 
shee of Balk, returned without making de- 
fense, and on the day this suit was com- 
menced made affidavit of indebtedness to Balk, 
on which his counsel in Baltimore consented 
to judgment being rendered against him, on 
such garnishment, which he afterwards paid. 
The North Carolina courts held that this 
garnishment in Baltimore was without juris- 
diction, because the garnishee was a non- 
resident, he and bis creditor both residing in 
North Carolina, where the debt was con- 
tracted and payable. This decision is now 
reversed, so that now it is settled that it is 
not material that the principal debtor and 
garnishee are both nonresidents, the debt con- 
tracted and payable elsewhere, and in a state 
by the laws of which it would be exempt from 
garnishment. As a matter of comity, no 
doubt, no state would entertain a suit prose- 
cuted to evade the exemption laws of another 
state, if the fact is discovered ; but that is a 
matter for the court to decide and not a 
matter of jurisdiction, which cannot be ac- 
quired by holding it to exist. 

In the course of his opinion, Mr. Justice 
Peckham, speaking*for the majority of the 
court, says: ‘*We do not see the materi- 
ality of the expression ‘situs of the debt,’ 
when used in connection with attachment 
proceedings. If by situs is meant the place 


17 National Bank v. Furtick (Del.), 2 Marvel, 35, 42 
Atl. Rep. 479, 69 Am. St. Rep. 99, 44 L. R. A. 215. 

18 Balk v. Harris, 122 N. Car. 64, 45 L. R. A. 257, 30 
S. E. Rep. 318, 124 N. Car. 467, 45 L. R. A. 260, 70 Am. 
St. Rep. 606, 32 S. E. Rep. 799, 180 N. Car. 381, 41S. 
E. Rep. 940, 182 N. Car. 10, 48 8. E. Rep. 477. 

19U. §. S.C. (May 8, 1905), 25 Sup. Ct. Rep. 625. 





of the creation of the debt, that fact is im- 
material. If it be meant that the obligation 
to pay the debt can only be enforced at the. 
place thus fixed, we think it plainly untrue. 
The obligation of the debtor to pay his debt 
clings to him and accompanies him wherever 
he goes. He is as much bound to pay his 
debt in a foreign state when therein sued 
upon his obligation by his creditor, as he 
was in the state where the debt was con- 
tracted. We speak of ordinary debts, such 
as the one in this case. It would be no de- 
fense to such a suit for the debtor to plead 
that he was only in the foreign state casu- 
ally or temporarily. His obligation to pay 
would be the same whether he was there in 
that way or toremain. It is nothing but the 
obligation to pay which is garnished or at- 
tached. This obligation can be enforced by 
the courts of the foreign state after personal 
service of process therein, just as well as by 
the courts of the domicile of the debtor.”’ 

In parts of the opinion the court may seem 
to make the question of jurisdiction to de- 
pend on the right of the garnishee’s creditor 
to sue him there. But it is believed that 
when the question comes to test the court 
should and will hold that the jurisdiction de- 
pends on sufficient service on the garnishee in 
a state and under a law authorizing garnish- 
ment proceedings and in a court authorized 
by such law to entertain garnishment suits. 
In other words, if a garnishee is summoned 
on a demand and judgment rendered against 
him when he ought to have been discharged, 
that judgment is merely erroneous, and is no 
more void for want of jurisdiction than if a 
similar judgment had been rendered against 
him at the suit of his own creditor. In a 
word, the whole question on a garnishment 
set up asa defense, so far as jurisdiction is 
concerned, will be this: 1. Had the court 
that charged the garnishee acquired jurisdic- 
tion over him, so it could render a judgment 
in personam against him? 2. Was there an 
law of the state authorizing garnishment pro- 
ceedings? As to whether that law was com- 
plied with and extended to the case in hand, 
it seems to me, are questions exclusively for 
the court trying the case to decide, and the 
correctness of its conclusions on these ques- 
tions ought not to be reviewed collaterally. ?° 


20 These views find sanction in the learned opinion 
of the court in Nat. Fire Ins. Co. v. Chambers, 58 N 
J. Eq. 468, 32 Atl. Rep. 663. 
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In the conclusion of the opinion the court 
holds that the garnishee summoned and 
charged in a proceeding in which his creditor 
is not served or notified, can take no advant- 
age of such garnishment and payment as a 
defense to the action of bis own creditor, 
unless he notified his creditor so that he had 
opportunity to defend it. But in this case 
it was held that the plea made was sufficient 
notice, though made after judgment by con- 
fession had been taken against the garnishee, 
since the law under which the garnishment 
was had, permitted the principal debtor to de- 
fend and have restitution at any time within 
a year after judgment, if he could show his 
right, and required a bond of the garnishing 
creditor to secure the defendant’s rights. 

It is believed that this decision is eminently 
sound and wise, will serve as a protection 
against repetition of injustices that have often 
been done, and is a fit cause for general re- 
joicing. 

; Joun R. Roop. 

University of Michigan. 





COMMERCE IN INTOXICATING LIQUORS — 
VALIDITY OF STATE INSPECTION LAW. 





PABST BREWING COMPANY v. G. Y. CREN- 


SHAW. 


United States Supreme Court, April 17, 1906. 

An inspection law enacted by a state “tin the exer- 
cise of its police powers,”’ within the meaning of the 
Wilson Act of August 8, 1890, subjecting to laws so 
enacted all intoxicating liquors arriving in the state, 
is not void as an interference with interstate commerce 
because it operates to deter shipments into the state. 


Interstate commerce in intoxicating liquors is not 
unlawfully burdened by an inspection law enacted by 
a state ‘‘in the exercise of its police powers,” within the 
meaning of the Wilson Act of August 8, 1890, subject- 
ing to laws so enacted intoxicating liquors arriving in 
the state, because the statute does not provide for an 
adequate inspection, and imposes a burden beyond 
the cost of inspection. 


Mr. Justice White delivered the opinion of the 
court: 

The Pabst Brewing Company, a Wisconsin cor- 
poration, filed its bill in the court below to en- 
join the beer inspector of the s:ate of Missouri 
and his assistant from collecting, or attempting 
to collect, an inspection charge, fee, license, or 
burden, which it was alleged the law of Missouri 
imposed upon beer or other malt liquors when 
shipped from other states into Missouri, after its 
delivery within that state to the consignee, and 
when held for sale for consumption in Missouri 





or for shipment to other states. The general 
ground upon which the law was assailed was 
that the exactions complained of were regula- 
tions of commerce repugnant to the constitution 
of the United States. It was, in addition, 
specially averred that, so far as the law imposed 
a charge on beer shipped from Wisconsin into 
Missouri, and held there by the consignee for 
sale and shipment for consumption in other 
states, the Missouri law was repugnant to the 
commerce clause, because in this particular it 
discriminated in favor of beer manufactured in 
Missouri and held for sale or shipment for con- 
sumption in other states. 

The bill was amended and demurred to. Whilst 
the court considered the law not to be in conflict 
with the commerce clause on the general grounds 
alleged, it nevertheless concluded, because of 
the averment concerning discrimination as to 
beer shipped into Missouri for reshipment to 
other states, that the demurrer could not be sus- 
tained. 120 Fed. Rep. 144. An answer was 
thereupon filed, as also a replication, and subse- 
quently the cause was submitted upon the plead- 
ings and an agreed statement of facts. The Su- 
preme Court of Missouri having decided that the 
law in question did not provide for any charge or 
burden upon beer or other malt liquors shipped 
into Missouri and held there for reshipment to 
points outside of the state, the court below, ad- 
hering to its previous opinion as to the general 
averments of the bill, and apolying the construc- 
tion given by the supreme court of the state to 
the statute, held that it did not discriminate, and 
dismissed the suit. 

The law of Missouri in question is entitled ‘-An 
Act Creating the Oftice of Inspector of Beer and 
Malt Liquors of the State, and Providing for the 
Inspection of Beer and Malt Liquors Manufactured 
and Sold in this State.’ The provisions of the 
act essential to be considered may be summarized 
as follows: 

It creates the office of beer inspector, to be ap- 
pointed by the governor, who shall be an expert 
beer brewer, and who is required to furnish a 
bond, and is given power to appoint the necessary 
deputies to execute the provisions of the act. 
The act forbids every person or corporation en- 
gaged in brewing within the state from using any 
material or chemical in the manufacture of beer 
or other malt liquors other than pure hops or 
pure extract of hops, or barley, malt, or whole- 
some yeast or rice. It is provided that the in- 
spector or his deputies shall keep a record of 
those engaged in the manufacture, brewing, and 
sale of malt liquors within the state, and of the 
quantity manufactured or sold, and shall make a 
full report to the governor concerning the same, 
and imposes upon the officials named the duty of 
inspecting all beer or other malt liquors manu- 
fac.ured or sold within the state, to see that they 
conform to the standard of purity which the law 
requires. The act further imposes an inspection 
fee, charge, or license, acccompanied with pro- 
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visions for a label or stamp to be affixed upon the 
packages containing the beer or other inalt liquor 
so manufactured or offered for sale within the 
state. 

Concerning beer or other malt liquors manu- 
factured outside of the state of Missouri and 
shipped into that state for sale and consumption 
within the state, after delivery and receipt under 
the shipment, the act provides as follows: 

“Sec. 5. Every person, persons, or corporation, 
who shall receive for sale, or offer for sale, any 
beer or other malt liquors other than those manu- 
factured in this state, shall, upon receipt, of 
same, and before offering for sale, notify the in- 
spector, who shall be furnished with a sworn 
affidavit, subscribed by an officer authorized to 
administer oaths, from the manufacturer thereof, 
or other reputable person having actual knowl- 
edge of the composition of said beer or other 
malt liquors,that no material other than pure hops, 
or the extracts of hops, or purejbarley, malt, or 
wholesome yeast, or rice, was used in the manu- 
facture of same; upon the receipt of said affidavit 
the inspector shall inspect and label] the packages 
containing said beer or malt liquors, for which 
services he shall receive like fees as those im- 
posed upon the manufacturers ef beer and malt 
liquors in this state.”’ 

In the printed and oral argument at bar all the 
contentions concerning discrimination are waived, 
and the sole ground relied upon is the assertion 
that the statute constitutes a regulation of com- 
merce, and is, hence, repugnant to the commerce 
clause of the constitution of the United States. 

Brevity and clearness in the consideration of 
the propositions relied upon to sustain the con- 
tentions made will be subserved by fixing at the 
outset exactly what the statute does, and by stat- 
ing the legal principles which are controlling. 

The subject with which the statute deals is 
beer and other malt liquors. Plainly, it operates 
upon such liquors only when manufactured in 
the state, or, if shipped from other states, after 
their arrival in the state, and when they are held 
there for sale and consumption therein. 

It is provided by the act of congress, commonly 
styled the Wilson Act, 26 Stat. at Law, 313, ch. 
728, U. S. Comp. Stat. 1901, p. 3177, as follows: 
“That all fermented, distilled, or other intoxi- 
cating liquors or liquids transported into any 
state or territory, or remaining therein, for use, 
consumption, sale, or storage therein, shall, upon 
arrival in such state or territory, be subject to 
the operation and effect of the laws of such state 
or territory enacted in the exercise of its police 
powers, to the same extent and in the same man- 
ner as though such liquids or liquors had been 
produced in such state or territory, and shall not 
be exempt therefrom by reason of being intro- 
duced therein in original packages or otherwise.” 

The scope of this act and the power of congress 
to adopt it was passed upon in Re Rahrer (Wilker- 
son v. Rahrer), 140 U. S. 545, 35 L. Ed. 572, 
11 Sup. Ct. Rep. 865. ‘The scope of this act was 





thus stated (p. 560, L. Ed., p. 576, Sup. Ct. Rep., 
p. 868): ‘Congress has now spoken and declared 
that imported liquors or liquids shall, upon ar- 
rival io a state, fall within the category of do- 
mestic articles of a similar nature.” 

It was decided that, although the act had the 
effect thus stated, it was not repugoant to the 
constitution of the United States, the court say- 
ing (p. 562, L. Ed., p. 576, Sup. Ct. Rep., p. 869) : 
‘*No reason is perceived why, if congress chooses 
to provide that certain designated subjects of in- 
terstate commerce shall be governed by arule 
which devests them of that character at an earlier 
period of time than would otherwise be the case, 
it is not without its competency to do so.”’ 

In Rhodes v. Iowa, 170 U. $8. 412, 42 L. Ed. 
1088, 18 Sup. Ct. Rep. 664, the purport of the act 
was again passed upon. Reiterating the ruling 
made in the Rahrer Case, it was decided that, 
while the Wilson act caused liquors shipped into 
Iowa from another state to be devested of their 
character as articles of interstate commerce after 
their delivery in Iowa to the person to whom 
consigned, nevertheless the act did not authorize 
the laws of Iowa to be applied to such merchan- 
dise whilst in transit from another state and be- 
fore delivery in Iowa. 

In Vance v. W. A. Vandercook Co., 170 U. S. 
438, 42 L. Ed. 1100, 18 Sup. Ct. Rep. 674, the ope- 
ration of a liquor law of South Carolina was con- 
sidered. By the act in question the state o 
South Carolina took exclusive charge of the sale 
of liquor within the state, appointed its agents to 
sell the same, and empowered them to purchase 
the liquor, which was to be brought into the state 
for sale. The fact was that by the act in question 
the state of South Carolina, instead of forbidding 
the traffic in liquor, authorized it, and engaged 
in the liquor business for its own account, using 
it as a source of revenue. The act, in addition, 
affixed prerequisite conditions to the shipment 
into South Carolina from other states of liquor to 
a consumer who had purchased it for his own 
use, and not for sale. Considering the Wilson 
act and the previous decisions applying it, it was 
decided that the South Carolina law, in so far as 
it took charge in behalf of the state of the sale of 
liquor within the state, and made such sale a 
source of revenue, was not an interference with 
interstate commerce. In so far, however, as the 
state law imposed burdens on the right to ship 
liquor from another state to a resident of South 
Carolina intended for his own use, and not for 
sale within the state, the law was held to be re- 
pugnant to the constitution, because the Wilson 
act, whilst it delegated to the state plenary power 
to regulate the sale of liquors in South Carolina 
shipped into the state from other states, did 
not recognize the right of a state to prevent an 
individualfrom ordering liquors from outside the 
state of his residence for his own consumption, 
and not for sale. ; 

Quite recently, at this term, in American Exp. 
Co. v. Iowa. 196 U. S. 133, ante, 182, 25 Sup. Ct. 








272 


CENTRAL LAW JOURNAL 


No. 14 








Rep. 182, and Adams Exp. Co. v. Iowa, 196 U. S. 
147, ante, 185, 25 Sup. Ct. Rep. 185, the construc- 
tion affixed to the Wilson act in the previous 
cases was applied, and the power of the state of 
lowa to control the sale of liquors shipped from 
another state into that state, after their delivery 
to the consignee, was upheld. 

Applying the Wilson act and the decisions 
thereunder to the statute here assailed, we think 
it clear that the contention that it is repugnant to 
the commerce clause of the constitution is with- 
out merit, unless the reasons urged to show that 
the present case is not within the scope of the 
Wilson act be well founded. We proceed to con- 
sider the contentions relied on to establish that 
proposition. 

Ist. The Wilson act, it is argued, subjects 
liquors shipped from one state into another, after 
their arrival at their destination, only to the ‘laws 
of such state or territory enacted in the exercise 
ofits police powers. * * ** As, itis said, 
the law of Missouri was not enacted in the exer- 
cise of the police power, hence malt liquor re- 
ceived from another state, and held in Missouri 
for sale, retained its character as an article of 
interstate commerce until sold in the original 
package. But the proposition rests upon the mere 
assumption that the law of Missouri was not en- 
acted in the exercise of the police power of that 
state. Certainly the regulation of the sale of 
liquor is essentially a police power. Surely, also, 
provision made in a state law tending to deter- 
mine the purity of malt liquors offered for sale 
and consumption within a_ state is likewise an 
exertion of the same power. Conceding that the 
law in question may be inadequate to accomplish 
the purpose designed, and produces a large reve- 
nue to the state over and above the cost of inspec- 
tion, this affords no federal ground upon which 
to hold that the police power of the state was not 
brought into play in making the enactment where 
the law does not operate upon a subject within 
federal control. This becomes evident whenit is 
borne in mind that whether the statute be re- 
garded as a prohibition, as a regulation, as a 
license, or as an inspection law, if it encroached 
upon the federal authority it would be void, and, 
on the contrary, in all or any of these aspects, the 
law would be valid, so far as the federal consti- 
tution is concerned, if it did not so encroach. 
The purpose of the Wilson act was to make liquor 
after its arrival adomestic product, and to confer 
power upon the states to deal with it accord- 
ingly. The police power is, hence, to be meas- 
ured by the right of a state to control or regulate 
domestic products, a state, and not a federal, 
question as respects the commerce clause of the 
constitution. So far as the state aspect is con- 
cerned, the matter is foreclosed by a decision of 
the Supreme Court of Missouri passing upon the 
validity, under the state constitution, of the law 
now under consideration. State v. Bixman, 162 
Mo. 1, 62S. W. Rep. 828. In that case a person 
was proceeded against for selling malt liquor 


made within the state of Missouri without com- 
plying with the statute. The validity of the stat- 
ute was assailed, among others, on the ground 
that it was a revenue law and repugnant to the 
uniformity clause of the state constitution ; that it 
was not an inspection law because it did not pro- 
vide for an adequate inspection, and because the 
burden which it imposed was obviously out of all 
proportion to the cost of inspection, since the 
charge which was exacted copiously enriched the 
state treasury. The state court, after an elabor- 
ate review of its previons decisions, held that the 
mere fact that a revenue was produced by the 
execution of the statute did not cause the statute 
to be merely a revenue measure, and that, al- 
though tbe inspection which the law provided 
might be inadequate, nevertheless the statute did 
not violate the state constitution. These views 
were sustained upon the ground that the statute 
dealt with a subject which was peculiarly within 
the police power of the state. Summing up its 
conclusions as to the validity of the statute, the 
court declared: 

**In our opinion it [the law] is a police regula- 
tion imposing conditions upon the business of 
manufacturing and selling beer and malt liquors 
in this state, which business the state may abso- 
lutely suppress, or permit upon such terms as the 
legislature may prescribe. We construe the act, 
in view of allits parts and in connection with 
other license laws of this state, and hold that the 
fee exacted is the price which the state demands 
for the privilege of doing the business of brewing 
and selling beer and malt liquors in this state, 
and it is immaterial by what name it is called.” 

As, then, the Supreme Court of Missouri has 
determined that the statute does not conflict with 
the state constitution, and is valid because it is a 
police regulation imposing conditions upon the 
business of manufacturing and selling beer in 
Missouri, a traflic which it is conceded the state 
had the power to prohibit entirely, it follows that 
we are without power, from a consideration of 
the state constitution, to treat the law as invalid 
because of the revenue provisions of the state 
constitution or other limitations imposed by that 
constitution upon the state government. It nec- 
essarily results from this that the assailed law 
comes directly within the express terms of the 
Wilson act. The determination of this question 
by the Supreme Court of Missouri, as to liquor 
manufactured in Missouri, in the absence of dis- 
crimination, is necessarily conclusive, also, as to 
the character of the law when applied to a simi- 
lar article shipped from other states into Missouri 
after arrival at its destination, and when held for 
sale and consumption in that state. This must 
be the case, since, as we have seen, the Wilson 
act, to use the words of Re Rahrer, places liquor 
coming from another state after its arrival 
“within the category of domestic articles of a 
similar nature.” 

To decide that an exertion by a state of its 





power to regulate the sale of malt liquors manu- 
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factured within the state was an exercise of its 
police authority, and yet to say that the same, 
when applied to liquor shipped into the state 
from other states, after delivery, was not an ex- 
ertion of the police power, would be to destroy 
the Wilson act, and frustrate the very object 
which it was intended to accomplish, and, be- 
sides, would overrule the previous decisions of 
this court upholding and enforcing that statute. 

We need not, however, further consider the 
subject, since the proposition relied upon is not 
open to discussion, as a similar contention was 
expressly ruled upon in Vance vy. W. A. Vander- 
cook Co., 170 U.S. 438, 42 L. Ed. 1100, 18 Sup. 
Ct. Rep. 674. In that case, as has already been 
said, the state of South Carolina had, by law, 
taken charge of the sale of liquors in the various 
counties of the state, no liquor being allowed to 
be sold except through the state agencies. The 
law by which this system was put in force had 
been upheld by the state courts as a lawful exer- 
tion of the police power. The validity of the act 
was assailed in the Circuit Court of the United 
States on on the ground of its repugnancy to the 
commerce clause of the constitution, and the 
lower court sustained the contention. Among 
the grounds relied upon in this court was that 
the law in question was not within the Wilson 
act, because it was not an exertion of the police 
power of the state, since it did not forbid the sale 
of liquor, but, on the contrary, fostered and en- 
couraged it and made it a source of revenue. In 
holding this proposition to be untenable the 
caurt said (p. 447, L. Ed. p. 1104, Sup. Ct. Rep. 
p. 677): 

“The confusion of thought which is involved 
in the proposition to which we have just referred 
is embodied in the principle upon which the 
court below mainly rested its conclusion. That 
is, ‘if all alcoholic liquors, by whomsoever held, 
are declared contraband, they cease to belong to 
commerce, and are within the jurisdiction of the 
police power; but so long as their manufacture, 
purchase, or sale, and their use as a beverage in 
any form, or by any person, are recognized, they 
belong to commerce, and are without the domain 
of the police power.’ But this restricts the police 
power to the mere right to forbid, and denies any 
and all authority to regulate or restrict. The 
manifest purpose of the act of congress was to 
subject original packages to the regulations 
and restraints imposed by the state law. If the 
purpose of the act had been to allow the state 
law to govern the sale of the original package 
only where the sales of all liquor were forbidden, 
this object could have found ready expression, 
whilst, on the contrary, the entire context of 
the act manifests the purpose of congress to give 
to the respective states full legislative authority, 
both for the purpose of prohibition, as well as for 
that of regulation and restriction with reference 
to the sale in original packages of intoxicating 
liquors brought in from other states.”’ 

2d. Conceding, it is argued, that the Missouri 





statute attached to the liquor after delivery at its 
destination in Missouri, nevertheless, as the bur- 
dens which the statute imposed were of such a 
character as to affect traffic in the article, and 
hence operated to deter shipments into Missouri, 
therefore the statute must be treated as if it bore 
upon the liquor while still in transit as a subject 
of interstate commerce. This proposition simply 
amounts to contending that the Wilson act should 
be disregarded, since to enforce it would give the 
states power to regulate interstate traflic in liquor. 
If, when a state has but exerted the power law- 
fully conferred upon it by the act of congress, its 
action becomes void as an interference with in- 
terstate commerce because of the reflex or indi- 
rect influence arising from the exercise of the 
lawful authority, the result would be that a state 
might exert its power to control or regulate 
liquor; yet if it did so its action would amount to 
a regulation of cemmerce and be void. And this 
would be but to say at one and the same time 
that the power could and could not be exercised. 
But the proposition would have a much more 
serious result, since to uphold it would overthrow 
the distinction between direct and indirect bur- 
dens upon interstate commerce, by means of 
which the harmonious workings of our constitu- 
tional system has been made possible. 

3d. It is further insisted that, as the Missouri- 
law is denominated in its text as an inspection 
law, and does not provide an adequate inspection, 
and, besides, imposes a burden beyond the cost 
of inspection, the law is repugnant to the consti- 
tution of the United States when tested by previ- 
ous decisions of this court determining when 
particular inspection laws amounted to a regula- 
tion of commerce, citing Atlantic & P. Teleg. Co. 
v. Philadelphia, 190 U. 8. 160, 48 L. Ed. 995, 23 
Sup. Ct. Rep. 817, and Postal Teleg. Cable Co. v. 
New Hope, 192 U.S. 55, 48 L. Ed. 338, 24 Sup. 
Ct. Rep. 204. These cases, however, simply con- 
sidered state laws which operated upon interstate 
commerce. To apply them to the Missouri law 
necessarily involves deciding that the malt liquors 
to which that law applied had not ceased to be 
articles of interstate commerce; and, therefore, 
again, merely disregards the Wilson act and the 
decisions of this court concerning it. Indeed, the 
whole argument upon which the entire case of 
the plaintiff in error proceeds rests upon this 
fallacious assumption, since it admits on the one 
hand the validity uf the Wilson law, and yet 
seeks to take this case out of the reach of its pro- 
visions by distinctions which have no foundation 
in reason, unless it be that that law is to be dis- 
regarded or held to be unconstitutional. 

Decree affirmed. Mr. Justice Brown dissent- 


ing. 


Nore.—The dissenting opinion by Mr. Justice 
Brown may be summed up in the following, which 
practically upholds the opinion of the court in previ- 
ous cases: 

“While we may concede that the liquors in this case 
had arrived at their destination, it does not follow 
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that they were subject to any law which the state 
chose to pass in an assumed exercise of the police 
power. The state hasan undoubted right to inspect 
all goods arriving therein, but it does not follow that 
it has the right to subject them toan inspection which 
is no inspection at all, and charge them with a fee out 
of all proportion to the costs of even a proper inspec- 
tion, and call it an exercise of the police power. 
Though these liquors had arrived at their destination, 
the state provided, by § 5 of the act, that they should 
be inspected before offering them for sale and before 
they had been commingled with the general mass of 
property. The fact that they had been delivered to 
the consignee was of no materiality, since the act which 
tke state required should be done was one which ap- 
plied a condition precedent to their admission to the 
state for commercial purposes. Until this act was 
performed, they were protected against an unlawful 
interference. This inspection might have taken place 
at the state line, but, for the convenience of the state 
officers, as well as that of the brewers, it was postponed 
until the arrival at their destination, as is frequently 
the case in foreign countries, where imported goods 
are not examined at the frontier, but at Paris or Lon- 
don, upon their arrival there; but they are not legally 
entered until such examination takes place. To say 
that their character as interstate commerce existed at 
the state line, but had been lost upon their arrival at 
their place of destination before they had shown them- 
selves entitled to enter the state, is to apply a test 
wholly irrelevant under the circumstances. 

The obvious inefticacy of the inspection has an im- 
portant bearing upon the more serious objection to 
this act, in that the fees for. inspection bear no just 
relation to the expense, and make it evident that the 
law was not passed in a bona side exercise of the police 
powers of the state, but as a convenient method of 
increasing the public revenues. Section 8 provides 
for an inspection fee of one cent per gallon and two 
cents for labeling each package containing eight gal- 
lons, making a total fee of one and a quarter cents per 
gallon. All of these fees are required to be paid into 
the state treasury, and pass to the general revenue 
fund of the state. The inspectors cannot even deduct 
their salaries from the fees, but are paid by a distinct 
appropriation for that purpose. 

The consequences of this decision seem to me ex- 
tremely serious. If the states may, in the assumed 
exercise of police powers, enact inspection laws, which 
are not such in fact, and thereby indirectly impose 
a revenue tax on liquors, it is difficult to see any limit 
to this power of taxation, or why it may not be ap- 
plied to any other articles brought within the state, 
and the cases of Minnesota v. Barber, 136 U. S. 313, 34 
L. Ed. 455, 3 Inters. Com. Rep. 185, 10 Sup. Ct. Rep. 
862, and Brimmer y. Rebman, 138 U. S. 98, 34 L. Ed. 863, 
3 Inters. Com. Rep. 485, 11 Sup. Ct. Rep. 213, be prac- 
tically overruled, The Wilson act does not give the 
legislature any greater authority with respect to the 
inspection of liquors than with respect to other im- 
ported articles, and, as already observed, it leaves the 
question of inspection exactly where it found it. If 
the Wilson act receive: its natural application,—that 
is, of meeting the exigency created by our decision in 
Leisy v. Hardin, and enabling the states to enforce 
their prohibitory liquor laws upon the arrival of the 
liquor within the state, as we have repeatedly held,— 
the law has a definite and distinct value, and is readily 
understood.” 

The decision of the court seems to us an advance, 
and gives a force to the Wilson act, which no previous 
opinion has reached. It certainly will meet the ap- 





proval of those who believe that the liquor traffic is 
the great cause of crime, misery and want in the land, 
a fact which this court recognized, in the cases of 
Crowley v. Christiansen, 137 U. S. 86, 90, 91, and Kidd 
v. Pearson, 128 U. S.1. It does not seem to us that 
the dissenting opinion gives enough force to the fact 
that the state of Missouri had the right to exclude the 
complainant’s goods entirely from the state. There is 
much force in the contention that the inspection given 
in the nature of things could not be that which is 
given to liquors brewed in the state and not being a 
bona side inspection could not be one of the police 
powers contemplated by the Wilson act, that it was 
an act really to create a revenue for the state and an 
interference with interstate commerce. We expect to 
see the court holding not long in the future that the 
liquor traffic is not a legitimate subject of commerce 
between the states which is now the irresistible logic 
of the recognition by the supreme court that the liquor 
traflic fs the great source of crime, ete: 

“Forward, forward let us range, 

While the great world spins forever, down the ring- 
ing grooves of change.” 


JETSAM AND FLOTSAM. 


COURTS—POWER OF A COURT TO ACT UPON ITS OWN 
MOTION. 


The extent to which the functions of the court are 
to be limited to those of an umpire between the par- 
ties is suggested by a recent Missouri decision holding 
that, irrespective of statute, the court, on its own 
motion, may set aside a verdict and order a new trial 
on the grounds of erroneous instruction, although no 
exceptions had been taken thereto. Nulton y. Cros- 
key (1905), 85 S. W. Rep. 644. 

The conception of the strict neutrality of the court 
seems to have been an early characteristic of the 
common law. The underlying idea was that the par- 
ties must learn the rules of the game at their peril 
and that it was their own concern if they threw away 
their chances. 2 Poll. & Mait. Hist. Eng. Law, 670; 
Pollock, 3 Col. Law Rey. 510. Such a rule carried to 
its logical conclusion would tend to make of the eourt 
a mere figure-head and would lead to a miscarriage 
of justice unless somewhat modified. Accordingly it 
was early decided in England that whenever one had 
been convicted and the time in which he might make 
motion had elapsed, the court might grant a new trial 
of its own motion where it appeared that injustice 
would otherwise be done. King v. Gough (1781), 
Douglas, 791; Rex v. Atkinson (1784),5 D. & E. 4387, 
note. Likewise in civil cases the court might grant a 
new trial where the party aggrieved was disqualified 
to make the motion. Birt v. Barlow (1779), Douglas, 
170. 

The decided tendency of modern English decisions 
is away from the umpire theory and towards the posi- 
tion that the judge’s function is to find out the truth. 
To this end he may call and examine witnesses not 
called by either party and, without his leave, neither 
party has a right to cross-examine them. Coulson v. 
Disborough (1894), 2 Q. B. 316. But the same is not 
true of American development. The principle fol- 
lowed here has been to restrict the exercise of the 
court’s discretion lest private rights be impaired. It 
has been held that a judge may not set aside a verdict 
on his own motion unless rendered under circum- 
stances making it legally void, such as misconduct of 
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the jury, Lloyd v. Brinck (1871), 35 Tex. 1; nor rule 
out evidence which has gone to the jury witnout ob- 
jection. Barker v. Blount (1879), 63 Ga. 423, semble, 
Even under the limitations imposed by the umpire 
theory, however, the result reached in Nulton v. 
Croskey would seem proper. Where the court has 
contributed to the unlawful and unjust result under a 
mistaken view of the law, it is not only its right but 
its duty to itself, to order a new trial. Wolmerstadt 
y. Jacobs (1883), 61 Iowa, 372. A fair umpire may not 
champion either side, therefore if he has prejudiced 
the rights of either side by active error on his part, 
he should be permitted to rectify such mistake. The 
exercise of this power is not a matter of right which a 
party may demand, but rests in the court’s discretion. 
Richmond vy. Pogue (1865), 36 Mo. 313. A logical ex- 
tension of this principle might justify the court’s 
acting upon its own initiative in cases where a part of 
the court, for instance the jury, has been guilty of 
error to the detriment of one of the parties, as by ren- 
dering a verdict in direct violation of proper instruc- 
tions, or one clearly insufficient, or one not responsive 
to the issues. Allen v. Wheeler (1880), 54 Iowa, 628; 
R. R. v. Cir. Judge (1896), 110 Mich. 173.—Columbia 
Law Review. 








BOOK REVIEWS. 





THE LAW OF DOMESTIC RELATIONS, AND BAILMENTS 
INCLUDING CARRIERS, BY JAMES SCHOULER. 

We have two works before us by the same author, 
one entitled the “‘Law of Domestic Relations,” which 
is divided into six parts, as follows: I. Introductory 
Chapter. II. Husband and Wife. III. Parent and 
Child. IV. Guardian and Ward. V. Infancy. VI. 
Master and Servant,—the other ‘‘Bailments, Includ- 
ing Carriers,’’ is divided into seven parts. I. Bail- 
ments. II. Bailments for the Bailor’s Sole Benefit, 
or Without Sole Benefit to the Bailee. III. Bailments 
for the Bailee’e Sole Benefit. 1V. Ordinary Bailments 
for Mutual Benefit. V. Exceptiot.al Bailments for 
Mutual Benefit; Postmasters’ and Innkeepers’ Ex- 
ceptional Bailments for Mutual Benefit. VI. Com- 
mon .Carriers. VII. Carriers of Passengers. The 
parts are subdivided under appropriate subheads in 
such a way as to develop the discriminating ability 
of the student as he progresses. Thisis a great art and 
Professor Schouler is master of it. This process de- 
velops the reasons for .the law and the reasoning 
qualities of the student are at the same time neces- 
sarily developed. It is the discriminating ability 
which makes great lawyers and judges. These works 
are the very thirg for a student. The name, James 
Schouler, is a guarantee of most excellent work. 
Schouler’s Domestic Relations carries the writer back 
toa time when asa student he began his investiga- 
tions, which were to be the ground works of his un- 
derstanding of the law, So the coming of the Law of 
Domestic Relations, by James Schouler, is as though 
an old friend to whom we owe a debt of gratitude 
had slippedin upon us. It brings memories of days 
when responsibilities rested light and cares were 
something in which experience had not mingled her 
bitter herbs. It comes now when experience is just 
emerging with ripening fruit. We would be glad to 
repay with the very best we have, but feel that we 
should fall far short of a fairexchange. Still the very 
fact that a student should retain such kindly feelings 
for one of his masters, is, perhups, the best compli- 





ment which could be paid in a review. We find the 
work on Domestic Relations crystallized into a gem of 
the first water, and feel confident that we are not say- 
ing too much to say that it is not only the best work for 
the school room, but is the most practical work on 
the subject, to the lawyer. These works are the re- 
sult of a ripe experience of twenty years’ teaching in 
a law school. Few books contain so much in four 
hundred and twenty-one pages. What is true of this 
work on Domestic Relations may be said with as much 
force with regard to his work on “Bailments, Includ- 
ing Carriers,”? which is contained in four hundred 
and fifteen pages. Each of these works may be had 
at prices intended to reach students. These works 
may be had bound in calf, $8.50 net, andin buckram, 
$3.00 net. 

Published by Little, Brown & Co., 254 Washington 
street, Boston, which fact is a guarantee of good 
workmanship. 








HUMOR OF THE LAW. 





At the trial of a case a juryman, being absent from 


his seat, all the others being occupied, a dog looking 
for his master quietly took possession of the vacant 


_ ebair. 


“You see, Mr.—,” said the judge, turning to one 
of the counsel, ‘“‘that the jurymens’ seats are occupied, 
are you ready to preceed?” 

The attorney addressed raised his glasses to his eyes 
and, after a brief survey of the jury box, replied: 

“Your Honor, tht fellow might do for a judge, but 
I should hate to trust him fora juryman.” 


The London Chronicle for January 11, 1871, nar- 
rates the following: ‘*An attorney in Dublin having 
dined by an invitation with his client several days 
pending a suit, charged 63. 8d. for each attendance, 
which was allowed by the master on taxing costs. In 
return for this the client returned the master attorney 
with a bill for his eating and drinking, which the at- 
torney refusing to pay, the client brought his action 
and recovered the amount of his charge. But he did 
not exult long in his victory, for in a few days the at- 
torney lodged an information against him before the 
commissioners of excise for retailing wine without a 
license; and not being able to controvert the fact, to 
avoid an increase of costs he submitted, by the advice 
of counsel, to pay the penalty, a great part of which 
went to the attorney. as informer.” 


NATURALLY DOM SMART. 

An Irishman witb no eduction having found that 
he had a natural gift of gab, had become something 
of a pettyfogger in a country “‘deestrict.””? One day he 
was engaged against a lawyer of education and learn- 
ing, but little accustomed to the methods of the county 
pettyfogger or county justice, which, tosay the least‘ 
would scarcely have passed muster in a court of record, 
but at the same time were popular in the country dis- 
tricts where this blatherskite held sway with conscious 
pride to an admiring throng, which always gathered 
when there wasa ‘‘case on.”? The Irishman had come 
up to the expectation of his admirersaid had caused 
several laughs at his citified opponent’s expense dur- 
ing the trial, and by the time he got to the jury was 
pretty well puffed up with his own importance. On 
the jury was another Irishman, who seemed to have 
taken great interest in the proceedings. He was seated 
in the front row of chairs, looking up into the face of 
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his swelled up fellow countryman, who, now began 
his address as follows: “Gintlemin of the Jury, it 
has not bin me fortehin to attind any ov the universi- 
ties or the hoigh schools, or the noight schools, or the 
business colleges, an’its little iducation thot oiv had 
at all—faith an’ it is not aven a common school iduca- 
tion’”’—“but ye’r naturally dom smart,” broke in our 
Irish juryman, while a roar of laughter punctured 
his inflated compatriot. Being defeated, he wabbled 
around for a few moments and then fell down com- 
pletely, while his elated opponent walked off with 
the verdict. 


WHY LAWYERS MULTIPLY. 


An attorney sends us a clipping containing tbe fol- 
lowing, which is said to have been written by Richard 
Peters, the first reporter of the United States Supreme 
Court, and preserved by John Adams in hisdiary. It 
was handed by Peters to Judge Willing in Philadel- 
phia one day in court while the convention of 1774 was 
in session, in reply to a question which the judge had 
asked in pleasantry at dinner. 


‘You ask me why lawyers so much are increased, 
Though most of the people already are fleeced; 
The reason, I’m sure, is most strikingly plain— 
Tho’ sheep are oft sheared the wool grows again. 
And though you may think e’er so odd of the matter, 


The oftener they’re fleeced the wool grows the 


better; 
Thus down chin’d boys, as oft I have heard, 
By frequently shaving obtain a long beard.” 
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1. ADVERSE PO8SSESSION—Deed from Executor.—One 
whose interest in property depends upon the will does 
not, by deed from the executor purporting to be exe- 
cuted under the will, acquire any greater interest than 
would pass by the will.—Sanders v. Thompson, Ga., 50 8. 
E. Rep. 976. 


2. ADVERSE POSSESSION — What Constitutes. — That 
complainant permitted defendant to move complain- 
ant’s cabin some 20 or 30 feet, in order that defendant 
might sell certain adjoining land, held insufficient to 
establish, as a matter of law, that complainant did not 
claim adversely to defendant.—West v. Webster, Tex., 
87S. W. Rep. 196. 


3. APPEAL AND ERROR — Amendment of Answer. — 
Where counsel merely stated that they desired toamend 





their answer to conform to the proof, but no amendment 
was tendered, and on appeal none was brought up in the 
record or the bill of exceptions, no error was shown.— 
Raleigh & G. R. Co. v. Pullman Co., Ga., 50 S. E. Rep. 
1008. 

4. APPEAL AND ERROK—Revocation of Allowance of 
Appeal —The circuit court hus power to revoke, during 
the term at which it was made, an order allowing an ap- 
peal.—Werckmann y. Taylor, Mo., 87 S. W. Rep. 44. 

5. APPEAL AND ERROR—Suit to Correct Record.—Ap- 
pellees are entitled to postponement of the submission 
of a cause on appeal until the verity of the record as pre- 
sented is established in a suit which is being prosecuted 
by them for that purpose.—Texas & N. O. R. Co. v. 
Walker, Tex., 87S. W. Rep. 194. ; 

6. APPEAL AND ERROR — Supersedeas.—A supersedeas 
requires the status existing just before judgment was 
entered to be preserved until the appeal is determined. 
—Remelin v. Remelin, Ky., 87 8. W. Rep. 263. 

7. ASSAULT AND BATTERY—Words as a Provocation.— 
Mere words never justify an assault, though, when such 
as to naturally arouse the resentment of those to whom 
they are addressed, they may go in mitigation of damages 
resulting from an assault provoked by them.—Le Laurin 
v. Mucray, Ark., 87S. W. Rep. 131. 

8. BANKRUPTCY—Adverse Claimants.—A court of bank- 
ruptcy has jurisdiction, in a suit to recover property held 
by a third person, to determine whether the claimant is, 
in fact, an adverse claimant, or a mere bailee for the 
bankrupt.—Jn re Andre, U. S. C. C. of App., Second 
Circuit, 135 Fed. Rep. 736. 


9. BANKRUPTCY — Appellate Jurisdiction.— An order 
allowing a claim against the individual estate of a part- 
ner in a bankrupt firm, after it had been allowed against 
the firm estate, is not different from any order allowing 
a debt or claim, and is reviewable, if the amount is suffi- 
cient, only by appeal —Jn re Mueller, U. 8. C. C. of App., 
Sixth Circuit, 135 Fed. Rep. 711, 


10. BANKRUPTCY—Appointment Before Adjudication. 
—Where the appointment of a receiver for a bankrupt’s 
property before adjudication was invalid for petitioner’s 
failure to file a bond, the fact that a bond was filed ona 
subsequent application by another creditor was no 
ground for refusal to vacate the first order.—Jn re Haff, 
C. C. of App., Second Circuit, 135 Fed. Rep. 742. 


11. BANKRUPTCY—Concealment of Assets.—A specifi- 
cation that a bankrupt had failed to deliver to the trustee 
a stock of goods in his possession held insufficient, in the 
absence of an averment that he concealed the same.— 
In re Taplin, U. 8. D. C., N. D. Iowa, 135 Fed. Rep. 861. 


12, BANKRUPTCY—Costs on Dismissal of Involuntary 
Proceedings.—Costs will be allowed to an alleged bank- 
rupt, on dismissal of an involuntary petition against 
him, only after the filing of his bill of costs with theclerk 
and notice to the petitioning creditors.—Jn re Haeselker- 
Kohlhoff Carbon Co., U. 8. D. C., E. D. Pa., 1385 Fed. Rep. 
867. 


13. BANKRUPTCY — Fraudulent Conveyance. — Where 
land subject to a mortgage was fraudulently conveyed 
by an alleged bankrupt to his brother by a quitclaim 
deed, the mortgage indebtedness held chargeable as a 
liability of the bankrupt in determining his insolvency. 
—In re Shoesmith, U.8.C.C. of App., Seventh Circuit, 
135 Fed. Rep. 684. 

14. BANKRUPTCY—Notice of Exemptions Claimed.—A 
bankrupt, having notified the receiver of the property 
from which he desired his exemptions allotted on the 
day the property was sold, prior to the filing of his 
schedules, he was entitled to claim his exemption from 
the proceeds of such p operty.—Jn reSloan, U.S. D. C., 
E. D. Penn., 135 Fed. Rep. 873. 

15. BANKRUPTCY—Preferences.—A claimant of a lien 
against a bankrupt’s property, held invalid as a prefer- 
ence by the referee and district court, held not a pur- 
chaser for value, or adverse claimant, entitled to appeal 
within six months, under Bankr. Act, ch. 541, § 24, but 
was within the ten-day limitation prescribed by Section 
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25a.—Kenova Loan & Trust Co. v. Graham, U. 8. C.C. of 
App., Fourth Circuit, 135 Fed. Rep. 717. 

16. BANKRUPTCY—Quasi Pablic Corporations.—On an 
involuntary petitionto adjudge a corporation a bank- 
rupt, the court ot bankruptcy had no jurisdiction of a 
receiver appointed for the corporation by a state court; 
no relief being demanded against him.—In re Bay City 
Irr. Co., U. S. D. C., 8. D. Tex., 185 Fed. Rep. 850. 

17. BANKRUPTCY—Questions Reviewable on Appeal.— 
On a petition for review of an order of a district court in 
bankruptcy, as distinguished from an appeal therefrom, 
questions of law only can be considered.—Kenova Loan 
& Trust Co. v. Graham, U.8.C.C. of App., Fourth Cir- 
cuit, 135 Fed. Red. 717. 

18. BANKRUPTCY—Stay of Pending Suits——A bankrupt 
is not entitled to a stay of a pending suit against him 
which is based upon his alleged fraud, although the 
plaintiff in his complaint has waived the tort and sued 
upon an implied contract; the claim sued on being one 
from which, if sustained, a discharge would not be a re- 
lease.—Mackcl v. Rochester, U. S. D. C., D. Mont., 1385 
Fed. Rep. 904. 

19. BANKRUPTCY—Validity of Chattel Mortgage.—Mort- 
gages given by a shipbuilding company on its plant and 
stock of material held void as to materials used by the 
mortgagor in the construction of a boat for a customer 
in the ordinary course of its business as contemplated 
by the mortgages, and to give the mortgagees no lien 
on the boat or its proceeds as against the company’s 
trustee in bankruptcy.—Jn re Marine Construction & 
Dry Dock Co., U. 8. D. C., E. D. N. Y., 185 Fed. Rep. 921. 

20. BILLS ‘AND NOTES—Burden of Showing Failure of 
Consideration.—In an action on a note given forthe 
purchase price of machinery, the burden of showing 
failure of consideration was on defendant.—Masterson 
v. F. W. Heitmann & Co., Tex., 878. W. Rep. 227. 

21. BOUNDARIES—Acquiescence. — To establish a line 
by acqu esceuce it must appear that the owners of the 
property affected either so acted for seven years or mude 
such declarations during that period as to show that 
the line claimed was the true line.—Catoosa Spring 
Co. v. Webb., Ga., 508. E. Rep. 942. 

22. BROKERS—Action for Commissions —In action by 
agent for commissions for sale of land, evidence that 
the tract contained a greater acreage than stated in the 
contract held inadmissible.—Denton v. Howell, Tex., 87 
S. W. Rep. 221. 

23. BROKERS—Commission.—A custom which gives to 
the broker 5 per cent. of the purchase price of land for 
assisting in its sale, irrespective of the amount, value or 
character of the services rendered, is unreasonable and 
void.—Penland v. Ingle, N. Car., 50S. E. Rep. 850. 

24. BUILDING AND LOAN ASSOCIATIONS—Representa- 
tions of Agent.—Building and loan agent could not bind 
thecompany by unauthorized representations, unless 
it knew of and acted upon them.—Guarantee Savings & 
Investment Co. vy. Mitchell, Tex.,87 8S. W. Rep. 184. 

25. CARRIERS — Connecting Carrier’s Negligence. — 
Where a carrier receives goods for transportation to a 
destination beyond its terminus, its common-law lia- 
bility ends with delivery to the succeeding carrier.— 
Hubbard v. Mobile & O. Ry. Co., Mo., 878. W. Rep. 52. 

26. CARRIERS—Injury to Passenger Alighting During 
Journey.—A passenger may alight from his train at a 
switch track near an intermediate station without forfeit- 
ing his status—Texas Midland R. R. vy. Ellison, Tex., 
87 S. W. Rep. 213. 

27. CARRIERS—Injury to Passenger Boarding Train.— 
Undue prominence held not given to the character of 
duty required of a conductor by paragraphs of a charge 
in an action for injury toa passenger while boarding a 
train. —Houston & T. C. R. Co. v. Copley, Tex., 87 8. W. 
Rep. 219. 

28. CARRIERS—Jewelry as Baggage.—Jewelry carried 
in a woman’s trunk, for wear, may be found by a jury to 
be baggage.—Hubbard v. Mobile & O. Ry. Co., Mo., 87 S. 
W. Rep. 52. 





29. CARRIERS—Special Damages for Delay in Trans- 
porting Cattle Feed.—A carrier held not liable for special 
damges for delay in transporting cattle feed, where it 
had no knowledge when the contract was executed that 
special damages would arise.—Choctaw,0. & G. Ry. Co. 
v. Bourlanid, Tex., 87 S. W. Rep. 173. 

30. CARRIERS—Through Shipments.—A carrier, con- 
tracting to transport goods to a point beyond the termi- 
natien of itsown line, may by contract protect itself 
against liability for injury and delay uot occurring on its 
own line.—Eckles v. Missouri Pac. Ry. Co., Mo., 878. W. 
Rep. 99. 

31. CONTEMPT—Power of City Recorder.—The recorder 
of the city of Macon can punish for contempt without 
reference to whether he is sitting for the trial of offenses 
against the city or to investigate offenses against the 
state within the limits of the city.—Faircloth v. City of 
Macon, Ga., 50 8S. E. Rep. 915. 

42. CONTRACTS—Authority to Make.—A contract signed 
by a person, who adds after his signature the words 
“general manager,” held not the individual undertak- 
ing of the person signing.—Raleigh & G. R. Co. v. Pull- 
man Co., Ga., 50 8. E. Rep. 1009, 

33. CONTRACTS—Implied Warranty.—Though a written 
contract for the sale of personalty did not contain any 
express warranty as to the character or quality, the law 
raised an implied warranty.—Elgin Jewelry Co. v. Estes 
& Dozier, Ga., 50 8S. E. Rep. 939. 

34. CONTRACTS—Pleadings.—Where, in an action on a 
contract, the execution was not pat in issue by a verified 
answer, it was error to permit the defendant to attack 
its execution.—Stark v. Hicklin, Mo., 878. W. Rep. 106. 

35. CONTRACTS—Public Policy.—A contract by a rail- 
road to perpetually maintain its general offices and 
shops in plaintiff city held not void as against public 
policy.—City of Tyler v. St. Louis Southwestern Ry. Co. 
of Texas, Tex., 87S. W. Rep. 238. 

36. CORPORATIONS—A dopting Contract of Promoter.— 
A corporation is not liable for legal services rendered at 
the request of one of its promoters, unless after its or- 
ganization it adopted the contract made by the promoter. 
—Jones v. Smith, Tex., 87S. W. Rep. 210. 

37. CORPORATIONS—Attacking Regularity of Creditor’s 
Proceedings.—The burden is on a creditor of a corpora- 
tion, attacking a preference to a director, to show irreg- 
ularities in calling the directors’ meeting at which the 
preference was authorized.—Pitman v. Joplin Lead & 
Zinc Co., Mo., 87S. W. Rep. 10. 

38. CORPORATIONS—Sale of Stock.—A solvent corpora- 
tion cannot be placed in receivership to enable a stock- 
holder, who has deposited his stock as collateral for a 
debt, to have an account of its assets.—Huet v. Piedmont 
Springs Lumber Co., N. Car., 508. E. Rep. 846. 

39. CORPORATIONS—Validity of Debts.—A corporation 
may assume payment of advancements made before the 
incorporation was effected.—Pitman v. Chicago Joplin 
Lead & Zinc Co., Mo., 878. W. Rep. 10. 

40. CouURTS—Action to Annul Judgment.—In an action 
to annul a judgment affirmed by the court of appeal, 
jurisdiction cannot be vested in the supreme court by 
ingrafting on the action demands for damages or other 
contingent claims.—Strain’s Heirs v. Lyons, La., 88 So. 
Rep. 483. 

41. CouRTS—Jurisdiction of City Court in Equitable 
Proceedings.—W here, in a claim case in a city court, the 
claimant sought equitable relief, judgment granting it 
was erroneous; the court being without jurisdiction,— 
Ragan v. Standard Scale Co., Ga., 50 8. E. Rep. 951. 

42. COURTS — Rights of Creditors in Administration 
Proceedings. —Any person interested in the administra- 
tion of an estate may appeal to the district court from 
any order of the court made in the administration.— 
Levy v. W. L. Moody & Co., Tex., 87 8S. W. Rep. 205. 

43. CRIMINAL EVIDENCE—Admissibility.—That a chief 
of police, when he met defendant in a neighboring town, 
had no authority to arrest him, would not render evi- 
dence inadmissible that he met such defendant there 
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and that he ran away.—Grant y. State, Ga., 38 So. Rep. 
946. : 

44. CRIMINAL LAW—Judicial Notice —Judicial notice 
may be taken, in a prosecution of a police officer for 
neglect of duty at a Democratic primary, that the Dem- 
ocratic party polled more than 10,000 votes for governor 
in Missouri in 1902, within primary election law (Act 
March 13, 1901).—State v. Flynn, Mo., 87S. W. Rep. 37. 

45. CRIMINAL LAw—Receiving Stolen Goods.—That 
defendant received stolen property after it was taken by 
others in the commission of a burglary was insufficient 
to make him a principal in that crime.—Bird v. State, 
Tex., 87S. W. Rep. 146. 

46. CRIMINAL TRIAL—Objections to Evidence.—Objec- 
tion to testimony, on a prosecution, that it was irrele- 
vant and immaterial, held unavailing; the testimony not 
being obviously so, and the bill of exceptions not show- 
ing the surrounding circumstances.-—Kllington vy. State, 
Tex., 87S. W. Rep. 158. 

47. CUSTOMS AND USAGES —Degree of Proof.—A custom 
cannot be established merely by a preponderance of the 
evidence; but the proof must be clear and convincing, 
and not uncertain and contradictory.—Penland v. Ingle, 
N. Car., 50S. E. Rep. 850. 

48. DAMAGES—Pleading Injuries.—In an action for in- 
juries, injuries not expressly alleged may not be shown, 
unless they are the natural and necessary result of those 
complained of.—Wells, Fargo & Co. Express v. Boyle, 
Tex., 87S. W. Rep. 164. 

49. DEEDS—Conveyance in Trust.—That real estate 
can be conveyed in trust, so as to admit after born chil- 
dren, does not alter the general rule of construction that 
they take no interest where there is no such provision in 
the deed.—Plant v. Plant, Ga., 508. E. Rep. 961 

50. DESCENT AND DISTRIBUTION—Agreement Made un- 
der Mistake of Law.—An agreement between plaintiff, 
the widow of decedent, and decedent’s mother, fora 
division of his estate, on the basis of one-third to plaint- 
iff, held properly set aside as made under a mistake as 
to plaintiff’s legal rights.—Terry v. Logue, Ark., 87S. W. 
Rep. 119. 

51. DivorcE — Temporary Alimony. — After an order 
granting temporary alimony and attorney’s fees, the 
court is without jurisdiction; save on the change of cir- 
cumstances, to revise the same.—Sumner vy. Sumner, Ga., 
50 8. E. Rep. 10138. 

52. KASEMENTS—Action to Enjoin Interference.—The 
appropriate remedy for the disturbance of an casement 
isan action on the case or an equitable proceeding to 
enjoin interference.—Bale v. Todd, Ga., 50 S. E. Rep. 
990. 

53. ELECTRICITY — Injury to Lineman. — That the de- 
fectiveness of the construction of a telephone guy pole 
was only manifested after a severe, though not an un- 
precedented, storm, held no defense to an action for in- 
juries to a lineman caused by such defect.—Smith v. 
Missouri & K. Telephone Co., Mo., 87 8. W. Rep. 71. 

54. EMINENT DOMAIN—Jucisdiction of Federal Courts. 
—An order requiring condemnation proceedings against 
the receiver of a railroad appointed in the federal court 
to be brought in such court held not an interference with 
the state’s right of eminent domain.—Buckhannon & N. 
R. Co. v. Davis, U.S. C.C. of App., Fourth Circuit. 135 
Fed. Rep. 707. 

55. EMINENT DOMAIN — Private Way.— To authorize 
compulsory purchase and sale of a right of private way, 
proceeding must be had as prescribed in Civ. Code 1895, 
§ 3065, and it must be shown that the private way is a 
way of necessity.— Neal v. Neal, Ga., 50S. E. Rep. 929. 

56. EMINENT DOMAIN—Railroads.—In actions for dam- 
uge done to abutting property by the construction of a 
railroad in the street, the measure of damages is the 
depreciation in the market value of the property.—Set- 
tegast v. Houston, O. L. & M. P. Ry. Co., Tex., 878. W. 
Rep. 197. 


57. EstOPPEL—Evidence Contrary to Oath Previously 
Made.—There is no estoppel which prevents a patentee 





from testifying contrary to the oath made by him when 
applying for the patent in a suit between his assignee 
and a third party.—De Laval Separator Co. v. Vermont 
Farm Mach. Co., U.S.C.C. of App., Second Circuit, 135 
Fed. Rep. 772. 


58. EVIDENCE—Books and Papers.—Books and records 
of a private corporation held admissible as memoranda 
in connection with the evidence of the witness who tes- 
tified from personal knowledge.—Chesapeake & O. Ry. 
Co. v. Deepwater Ry. Uo., W. Va., 50S. E. Rep. 890. 


59. EVIDENCE—Conveyance by Corporation.—A deed 
purporting to have been executed by officers of a corpo- 
ration, but to which no corporate seal is attached, is not 
admissible in evidence in the absence of proof that the 
persons signing were officers with authority to execute 
the conveyance.—Bale v. Todd, Ga., 50S. KE. Rep. 990. 


60. EVIDENCE—Declarations of Agent.—Declarations 
of an agent are not admissible against his principal, un- 
less made a part of the transaction and constituting a 
part of the res geste.—Turner v. Turner, Ga., 50S. E. Rep. 
969. 

61. EVIDENCE—Law of Foreign State.—The law of Illi- 
nois must, in the absence of proof, be presumed to be 
the common law.—Hubbard vy. Mobile & 0 Ry. Co., Mo., 
87 S. W. Rep. 52. 

62. EXECUTORS AND ADMINISTRATORS—A pplication for 
Order to Sell Land.—Under the statute requiring notice 
of an application by administrators for an order author- 
izing the sale of lands to be publicly given, appearance 
in such a proceeding does not waive failure to give no- 
tice.—Texas Land & Loan Co. v. Donovant’s Estate, 
Tex., 87 8S. W. Rep. 208. 


63. EXECUTION—Claim of Third Person.- A person who 
may have title to property when levy is made must in- 
terpose a claim in his own name.—Reidland v. Gregg & 
Son, Ga., 50S. E. Rep. 949. 


64. EXECUTORS AND ADMINISTRATORS — Crops Set 
Apart as Widow’s Allowance.—Where a portion of the 
crop owned by a tenant at his death was set apart to the 
widow as a year’s support, held, she could recover the 
same in trover from one to whom the landlord without 
authority had delivered it as payment on a debt.—Neal 
v. Smith, Ga., 50S. E. Rep. 922. 

65. FEDERAL Courts — Conflict of Jurisdiction. — A 
court which has the actual custody of property to wLich 
another court cf concurrent jurisdiction has a superior 
right may retain the property until the latter court re- 
quests possession. — Boatmen’s Bank of St. Louis v. 
Fritzlen, U. 8S. C. C. of App., Eighth Circuit, 135 Fed. 
Rep. 650. 

66. FIRE INSURANCE—Competency of Appraisers.—That 
a person selected by insured as an appraiser had prev- 
iously estimated the loss for insured held not to dis- 
quelify him as an appraiser.—National Fire Ins. Co. v. 
O’Bryan, Ark., 87S. W. Rep. 129. 

67. FIRE INSURANCE—Concealment and Misrepresenta- 
tions.— Concealment and misrepresentation, within a 
fire policy conditioned to be void if insured conceal or 
misrepresent a material fact, defined.— North British 
Mercantile Ins. Co. of London & Edinburg v. Uniun Stock 
Yards Co., Ky., 87S. W. Rep. 285. 

68. FRAUDS, STATUTE OF—Order for Goods.—An order 
for the delivery of boots and shoes to be manufactured 
held a contract for the sale of goods, within the statute 
of frauds, and not a contract for work, labor, and serv- 
ices.—Helmers, Bettman & Co. v. A. Nagel & Co., Mo., 87 
S. W. Rep. 61. 

69. GAMING—Interstate Commerce.—A purchase by a 
dealer of a commodity on a marginfrom a firm in an- 
other state is not protected from indictment in this state 
by the interstate commerce clause of the federal consti- 
tution.—State v. Clayton, N.Car.,50S.E.Rep 866. 

70. GARNISHMENT—Evidence of Indebtedness.— On a 
denial of a garnishee’s indebtedness, a former judgment 
in an equity suit by plaintiff against the garnishee and 
others, in which certain alleged fraudulent conveyances 
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were set aside, held admissible against the garnishee.— 
Dodge v. Knapp, Mo., 87S. W. Rep. 47. 

71. HOMESTEAD—Wife’s Ignorance in Conveying.—A 
wife held entitled to have a conveyance of homestead 
set aside because of her ignorance of the true considera- 
tion.—Johnson v. Callaway, Tex., 87S. W. Rep. 178. 

72, HOMICIDE—Provoking the Difficulty.—One who 
seeks a meeting with another to provoke a difficulty does 
not deprive himself of his right of self-defense, unless 
he does some act calculated to bring on the difficulty.— 
Smith v. State, Tex., 87 S. W. Rep. 151. 

73. HUSBAND AND WIFE —Property Purchased with 
Wife’s Money.—Married woman held not estopped to 
assert her interest in land purchased by husband with 
her money and sold on execution for his debt.—Matador 
Land & Cattle Oo. v. Cooper, Tex., 878. W. Rep. 235. 

74. INTEREST—Reforming Incorrect Amount of Judg- 
ment.—W here, on appeal it appeared that the computa- 
tion of interest in the judgment was on an incorrect 
basis, held that the judgment would be reformed in that 
respect on appeal.—Masterson vy. F. W. Heitmann & Co., 
Tex., 87S. W. Rep. 227. 

75. JUDGMENT—Correction After Term.—Court held to 
have power to entertain suit to correct record after term 
at which judgment was entered, and after appeal had 
been perfected.—Texas & N.O. R.Co. v. Walker, Tex., 
87S. W. Rep. 194. 

76. L1ENS—Personal Liability of Vendee of Land.—A 
vendee, who did not assume payment of a debt to secure 
which there was 4 lien on the land, held not personally 
liable therefor.—Stark v. Hicklin, Mo., 87S. W. Rep. 106. 

77. LOGS AND LOGGING—Uncertainty in Contract for 
Sale of Timber.— Clause in land contract permitting 
vendees to cut and remove “portions of the timber now 
on said premises” held too uncertain for enforcement. 
—Watson v. Gross, Mo., 87 S. W. Rep. 104. 

78. Lost INSTRUMENTS—Establishing Title by Circum- 
stantial Evidence.—Possession taken by grantee in a 
deed held sufficient to enable him, after loss of the deed, 
to establish title by circumstantial evidence.—Simmons 
v. Hewitt, Tex., 87 S. W. Rep. 188. 

79. MARITIME LIENS — Demurrage.— The owner of a 
vessel cannot recover demurrage from a repairer on ac- 
count of delay in completing the repairs, in the absence 
of contract and of evidence showing an actual loss, or 
what her earnings during the detention would probably 
have been.—The Mary N. Bourke, U. 8. D.C., W. D.N. 
Y., 135 Fed. Rep. 895. 

80. MASTER AND SERVANT—Contributory Negligence.— 
In an action for injuries to plaintiff by being thrown 
from defendant’s log train, plaintiff held guilty of con- 
tributory negligence as a matter of law in voluntarily 
taking an insecure position on the pilot of the engine.— 
Burns vy. Chronister Lumber Co., Tex.. 878. W. Rep. 163 

81. MASTER AND SERVANT — Duty of Master Toward 
Safety of Servant.—It is the continuing duty of a master 
to use reasonable care to furnish his employees with a 
reasonably safe place to work, with reasonably safe ap- 
pliances, and to use reasonable care to keep them in 
reasonably safe condition.—Lee v. St. Louis, M. & 8. E. 
R. Co., Mo., 87S. W. Rep. 12. 

82. MaSTER AND SERVANT—Evidence in Personal Injury 
Case.—In an action for injuries to a servant, it was error 
to permit a witness to testify that, while working after 
the accident. plaintiff was complaining all the time, and 
that he finally had to quit work.—Wells, Fargo & Co. 
Express v. Boyle, Tex., 878. W. Rep. 164. 


83. MASTER AND SERVANT— Servant’s Knowledge of 
Defects.—Knowledge actually acquired or to be im- 
puted to an employee of a defective condition of the ap- 
pliance furnished him by the master, without an ap- 
preciation of the danger caused by it, does not bara 
recovery for injuries sustained by the employee caused 
by such condition.—Peck v. Peck, Tex., 87 8S. W. Rep. 248- 

84, MORTGAGES—Deed Absolute.—The petition in an 
action to have an absolute deed declared a mortgage 
held properly dismissed as to purchasers from defend- 





ant vendee without notice of plaintiff’s equity. —Bean v 
Venable, Ky., 878. W. Rep. 262. 

85. MUNICIPAL CORPORATIONS — Action to Recover 
Taxes.—In an action by acity to recover taxes, lis pen- 
dens held not to exist in plaintiff’s favor at time rights of 
bona fide purchaser_of property intervened. — City of 
Louisville v. Burke, Ky., 87S. W. Rep. 269. 

86. MUNICIPAL CORPORATIONS—Presumption that City 
Officials Perform Their Duty.—The presumption that city 
officers do their duty in respect to keeping sidewalks in 
repair is applicable only where there 1s no evidence on 
the subject.—Miller v. Town of Canton, Mo.,87 8S. W. 
Rep. 96. 

87. MUNICIPAL CORPORATIONS—Private Sewer.—Prop- 
erty owner, who constructed a sewerin a public alley 
for his own benefit and without consent of the municipal 
authorities, held liable to keep the sewer in repair.— 
Covington Sawmill & Manufacturing Co. v. Drexilius, 
Ky., 878. W. Rep. 266. 

88. MUNICIPAL CORPORATIONS—Use of Streets.—There 
is nothing in the charter of the city of Augusta which 
permits the authorities to grant the use of its streets for 
a fair.—City Council of Augusta v. Reynolds, Ga., 50 S- 
E. Rep. 998. 


89. NAVIGABLE WATERS—Line in Tug’s Screw. — The 
injury of a tug from a line which became entangled in its 
screw held not to have been due to any negligence of re- 
spondent which rendered it liable for the injury.—Moran 
v. Merritt & Chapman Derrick & Wrecking Oo., U. 8. D. 
C.,8. D. N. Y., 1385 Fed. Rep. 863, 


90. NEGLIGENCE—Injury to Licensee.—Consent of an 
owner of land to the use as a passageway ofa path across 
his land may be inferred, where it has been used for 
some time continuously without objection.—Etheredge 
v. Central of Georgia Ry. Co., Ga., 508. E. Rep. 1003. 


91. NEGLIGENCE — Injury to Servant of Independent 
Contractor.—In an action for injuries to a servant of an 
independent contractor engaged in erecting a building 
for defendant near a private car track, evidence held to 
justify submission to the jury of the issue of defendant’s 
negligence.—Sack v. St. Louis Car Co., Mo.,87 8S. W 
Rep. 79. 

92. NUISANCE—Limitations.—In an action for damage: 
to real property from a private continuous nuisance, 
limitations for five years begin to run on the actual oc- 
currence of damage from it. — Pickens v. Coal River 
Boom & Timber Co., W. Va., 50S. E. Rep. 872. 

93, PRINCIPAL AND AGENT—Anthorityv of Agent to Ex- 
ecute Note.—A negotiable note in the hands of an agent, 
indorsed in blank by the principal, cannot be regarded 
by a stranger having notice of agency as prima facie proof 
of title in the agent.—Merchants: & Manufacturers’ Nat. 
Bank v. Ohio Valley Furniture Co., W. Va., 50 8S. E. Rep. 
880. 

94. PRINCIPAL AND AGENT—Authority to Waive ‘Pro- 
visions of Life Policy.—A principal is not bound by the 
acts of the agent beyond the scope of his authority, where 
the person dealing with the agent had notice of such 
limitation.—Hutson v. Prudential Ins. Co. of America, 
Ga.. 50 8. E. Rep. 1000. 

95. PRINCIPAL AND AGENT—Burden of Proving Con- 
tract for Commissions.—In an action by an agent for 
commissions, the burden is upon him to prove an agree- 
ment for the commissions sought to be recovered.— 
Warwick v. North American Inv. Co. of United States, 
Mo., 87 8. W. Rep. 78. 

96. PRINCIPAL AND AGENT — Knowledge of Agent,’— 
Knowledge of an agent’s agent, who is not agent of the 
first principal, held not imputable to such principal.— 
North British Mercantile Ins. Co. of London & Edinburgh 
v. Union Stock Yards Co., Ky., 87S. W. Rep. 285. 

97. PROPERTY—Proving Title Under Lost Deed.—To es- 
tablish title under a lost deed, the existence of which is 
proven by circumstantial evidence, proof that the gran- 
tee took possession of a part of the land conveyed by 
the deed anid asserted ownership of all of it was sufi 
cient.—Simmons v. Hewitt, Tex., 87S. W. Rep. 188. 
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98. PUBLIC LANDS—Location of Railroad —Neither the 
filing of a map and profile of the proposed road nor the 
commencement of condemnation proceedings is an es- 
sential step in the location of the road.—Chesapeake 
& O. Ry. Co. v. Deepwater Ry. Co., W. Va., 50S. E. Rep. 
890. 

99. PUBLIC LANDS—Priority of Grant.—Were a person 
enters and procures a grant for land covered bya grant, 
he acquires no title, as the state by the senior grant 
parted with its title.—Janney v. Blackwell, N.Car., 50 
8. E. Rep. 857. 

100. RAILROADS—Eminent Domain.—A location can be 
made only by the act of the corporation through its di- 
rectors; but acts done by agents under the orders of the 
directors to claim a location designated by the board as 
such are evidence of intent to claim and hold such loca- 
tion.—Chesapeake & O.. Ry. Co. v. Deepwater Ry. Co., 
W. Va., 50S. E. Rep. 890. 

101. RaPE—Issues.—On a prosecution for rape, charges 
of an attempt and assault to rape held eliminated from 
case, so that the failure to submit those issues was not 
error.—Brown Vv. State, Tex., 87 S. W. Rep. 159. 

102. RECEIVERS — Application for Appointment. —An 
application forappointment of a receiver pending deter- 
mination of defendant’s right to administer on his wife’s 
estate held proper.—Floor’s Ex’r v. Floor, Ky., 878. W. 
Rep. 272. 

103. RELIGIOUS SOCTETIES—Deed to Chur¢éh Warden 
and Vestry.—A deed to the wardens and vestry of a 
church held to convey the legal title, whether regarded 
as a bargain and sale sustained by a valuable consider- 
ation, or as a feoffment by virtue of Code, § 1245.—St. 
James Parish v. Bagley, N. Car., 50 S. EK. Rep. 841. 

104. REMOVAL OF CausEsS—Local Influence.—A defend- 
ant who is a citizen of a state other than that in which 
the suit is brought may remove it for prejudice, though 
plaintiff and some of the defendants are citizens of the 
state in which the action was begun.—Boatmen’s Bank 
of St. Louis v. Fritzlen, U. 8. C. C. of App., Eighth Cuir- 
cuit, 135 Fed. Rep. 650. 

105. SALES—Conversion of Timber.—A party .s not pre- 
cluded from asserting his right to property by the mere 
fact that he knew another was appropriating it and made 
no objection at the time.—Watson v. Gruss, Mo., 87 8S. W. 
Rep. 104. 

106. SPECIF.C PERFORMANCE—Gifts of Land.—Mere 
possession, without the making of permanent improve- 
mwnents, held insufficient to entitle a donee of land to spe 
cific performance.—West v. Webster, Tex., 87 S. W. Rep. 
196. 

107. STREET RAILROADS—Care Required in Carrying 
Passengers.—Carriers are not insurers of the safety of 
passengers, nor bound to protect them against accidents 
caused by their own acts or omissions, but are required 
to exercise a high degree of care to secure their safety. 
—Little Rock Traction & Electric Co. v. Kimbro, Ark., 87 
S. W. Rep. 121. 

108. STREET RAILROADS—Failure to Look and Listen. 
—In an action against a street railroad company for 
personal injuries, an instruction that plaintiff could not 
recover, if he attempted to cross the track without look- 
ing and listening, held to have been required.—Hartman 
v. St. Louis Transit Co , Mo., 87 S. W. Rep. 86. 

109. STREET RAIROADS—Premature Starting of Car.— 
In an action for injuries to a passenger of a street car by 
the premature starting thereof as she was attempting to 
alight, plait.tiff’s evidence held sufficient to make outa 
prima facie case.—Cramer v. Springfield Traction Co., 
Mo., 87 S. W. Rep. 24. 

110. TAXATION—Payment of Taxes as Color of Title.— 
Payment of taxes and color and claim of title is not suf- 
ficient to start limitations.—Jackson v. Boyd & Golden- 
burg, Ark., 87S. W. Rep. 126. 

111. TRESPASS—What Constitutes.—The carrying away 
by defendant’s servants of timber growing on plaintiff's 
land held to constitute trespass at common law, though 
done by mistake.—Mishler Lumber Co. v. Craig, Mo., 87 
S. W. Rep. 41. 





112 TrIAL—Action for Injuries to Alighting Passenger. 
—A charge that it was the duty of the carrier to stop the 
train long enough at its station for plaintiff to alight held 
not erroneous as an expression of opinion.—Western & 
A. R. Co. v. Burnham, Ga., 50S. E. Rep. 984. 

113 TRIAL—Action to Cancel Deed for Undue Influ- 
ence.—Mere weakness of grantor’s mind held insufficient 
to authorize a finding that the grantee by undue influ- 
ence or fraudulent means induced him to execute the 
deeds plaintiff seeks to have canceled.—Kirk v. Kirk, 
Ga., 50S. E. Rep. 929. 

114, TRIAL—Instructions.— Language of a charge, in 
view of prior language, held not to assume that a con- 
ductor knew the physical condition of a passenger when 
boarding a train.—Houston & T. C. R. Co. v. Copley, 
Tex., 87S. W. Rep. 219. 

115. TRtaL—Trespass to Try Title.—In trespass to try 
title, a charge that the burden of proof was on defend- 
ants to establish their case by clear and positive testi- 
mony held erroneous.—Matador Land & Cattle Co. v. 
Cooper, Tex , 87S. W. Rep. 235. 

1146. TxosTs—Alienation by Life Tenant.—A power of 
appointment by a life tenant of the whole estate by will 
held extinguished by the alienation by the life tenant of 
her title in the land to the remaindermen.—Rosier v. 
Nichols, Ga., 50S. E. Rep. 988. 


117. TRusTs—Unincorporated Church Property Sub- 
jected to Pastor’s Debts.—Trust property of an unincor- 
porated church in the hands of trustees can be subject to 
debts to pastor, and the church edifice and site can be 
subjected to such debt, under Civ. Code 1895, § 2361.— 
Kelsey v. Jackson, Ga.,50S8.E Rep. 951. 


118. UsuRy—Contract to Pay Bonus on Stock.—In a 
contract for future sale of stock, a provision that the 
purchaser should pay a bonus on the par value of the 
stock from the date subscription was paid by the seller 
held not invalid as usurious.—Edwards v. Capps, Ga., 50 
S. E. Rep. 943. 

119, VENDOR AND PURCHASER—Specific Performance. 
—In an action to enforce specific performance of a con- 
tract for the sale of Jand, interpleaders, alleging that 
they bought the land without notice of the contract, 
have the burden of proving the fact.—Steele v. Robert- 
son, Ark., 87 S. W. Rep. 117. 


120. WATERS AND WATER CoURSES—Liability of Boom 
Owner for Damages to Mill.--If the owner of a boom 
lease it to another, and at the time of the lease the boom 
is a private nuisance, damaging a mill, the owner of the 
boom is liable to the mill owner.—Pickens v. Coal River 
Boom & Timber Co., W. Va., 50 S. E. Rep. 872. 


121. WILLS—Contest as to Admitting Subsequent Will. 
—Where defendant filed an appeal and bond from an or- 
der admitting a subsequent will to probate and appoint- 
ing plaintiff executor, such proceeding stayed all further 
proceedings pending the appeal.—Floor’s Exr. v. Floor, 
Ky., 87S. W. Rep. 272. 

122. WILLS—Contingent Remainders.—Where persons 
to whom property has been devised over a certain con- 
tingency convey to the devisee all right in the lands de- 
vised, devisee obtains a good and indefeasible title.— 
Cheek v. Walker, N. Car., 50 S. E. Rep. 863. 


123. WILLS—intention of Testator.—Iutention of testa- 
tor must be gathered from the terms of the will, unless 
inconsistencies in the language used make the same 
doubtfal.—Missouri Baptist Sanitarium of St. Louis v. 
McCune, Mo., 87 8. W. Rep. 93. 

124. WITNESSES — Confidential Relations. — That an 
agent, employed to negotiate aloan, is an attorney at 
law, and performs duties ordinarily performed by an at 
torney, will not create the relation of attorney and client, 
so as to render the agent an incompetent witness.— 
Turner v. Turner, Ga., 5) 8. E. Rep. 969. 

125. WITNESSES—Effect of Impeachment.—That a wit- 
ness is sought to be impeached or contradicted does not 
necessarily require the jury to disbelieve his testimony. 
—Franks v. State, Tex., 87S. W. Rep. 148. 
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